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A QUALITATIVE STUDY OF INTERACTION IN A MAGISTRATES' COURT.
GORDON READ

Abstract. ‘

This thesis has explored the court from a dramaturgical perspective and has focused on
the structure and procedural organisation, the power and influence indices and the individual
and group roles and interactions, their aims and their conflicts.

The study has entailed the use of participant and non-participant observation but in
particular a series of in-depth interviews. These involved magistrates, both lay and
professional, Justices' Clerks, court clerks and a court usher, probation officers and advocates,
both prosecution and defence. A certain amount of ‘privileged' information has also been
utilised during the research where this was considered to be both appropriate and ethical.

An unusual aspect of the study is that the researcher is also a magistrate, with a
considerable number of years experience on the Bench, who made the decision to carry out the
main body of his research in the courts where he adjudicated. It was recognised that he could
be seen by the participants in the setting, not as an outsider carrying out a programme of
research, but as an insider attempting to negotiate the dual roles of insider-magistrate and
outsider-researcher. It is, therefore, not only a study of the procedures and the participants
within the magistrates' courts but also the researcher's own conflicts and the methodology
employed in trying to keep the two roles separate in order to carry out an objective piece of
research.

The research findings suggest that there is considerable evidence to support the view
that courtroom interaction, the organisation and the procedures often fall short of the abstract
ideals of justice. :
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INTRODUCTION.

The Researcher.

As a mature student in the late nineteen-eighties the researcher graduated with
honours in Social Studies.

The researcher is also a magistrate of some considerable experience. He was
appointed a Justice of the Peace on the Commission for the County of South Yorkshire in
1975. At the commencement of the study the researcher was a member of his Bench's
Probation Liaison Committee and had been appointed to the Lord Chancellor's Local Advisory
Committee. By the conclusion of the research he had also been elected a Deputy Chairman of
the Bench, Chairman of the Bench Chairmanship Committee, Chairman of the Probation
Liaison Committee and a member of the Magistrates’' Courts Committee.

It was the combination of these two roles, those of sociologist and magistrate, which
presented the researcher with the unusual, if not unique, opportunity to carry out an
ethnograhic study of the Magistrates' Courts both as an insider, and beyond his 'known world' of
the Bench and the Retiring room into which he had been introduced and 'socialised'.

A synopsis of the study area.
' The court is a Petty Sessional Division Court located in a metropolitan borough in
South Yorkshire. The town and its outlying districts have a populétion of around a quarter of a
million people. The ethnic communities account for approximately 2 per cent of the total
population and are mainly Asian in origin. The area has a high unemployment rate which, as a
percentage of the working population, is well intb double figures, this being due to the demise
of the coal and steel industries upon which the economy of the area was largely reliant.

At the commencement of the study in the early nineteen-nineties, the Bench consisted
of 139 lay magistrates on the active list. Of these 53 per cent were male and 47 per cent
female. In terms of ages, 2 per cent were under the age of forty years and 69 per cent were.“
aged between fifty and seventy years. In respect of their occupational groupings, 40.3 per cent
were placed in the professional, managerial or self-employed categories, 12.2 per cent were
either lecturers or teachers and a further 11.5 per cent were described as supervisors. Those
who were described as either 'other grades' or 'other employees' accounted for 16.5 per cent.
Those not in employment, all female, accounted for 19.5 per cent. (Retired employees were
-categorised by the occupations in which they had been employed immediately prior to their
retirement). Two magistrates had been appointed from the ethnic minority groups, that is 1.4
per cent of the total. In an area which was overwhelmingly Labour in its voting behaviour, the
Bench comprised of 41 per cent who were on record as supporting Labour, 36 per cent who had
indicated on their appointment to the Bench that they supported the Conservatives and 9 per
cent were aligned with the Liberal/SDP, the remainder were considered to have no particular
political affiliation. In addition to the lay magistrates, the Bench also included a stipendiary



magistrate, a full-time, legally qualified magistrate who is normally a qualified solicitor and will
have spent many years working in the magistrates' courts.

The staffing of the courts comprises of a Clerk to the Justices, who at this time was a
qualified solicitor and who also acted as a deputy stipendiary magistrate in other courts. The
Deputy Clerk to the Justices was a qualified barrister. On the legal side they were supported by
a principal court clerk and eight court clerks, the vast majority who were either qualified
solicitors or else in the process of qualifying. The courts were aiso served by six court ushers
who were mainly employed on a part-time basis. The administrative staff had a complement of
twenty-nine people who were variously dealing with court listings, magistrates' rotas, fines,
compensation and maintenance payments, their collection and enforcement. The court is
administered by its own Magistrates' Courts Committee, which consists of thirteen magistrates
who are elected annually by the full Bench, in addition there is a Licensing Committee, Betting
and Gaming Committee, Probation Liaison Committee as well as Youth and Family Panels.
The conduct of existing magistrates and the selection process for the appointment of new
magistrates is overseen by the Lord Chancellor's Local Advisory Committee. During the first
year of the study, some 2,500 courts were held of which approximately 80 per cent dealt with
matters related to adult crime. This workload invoived the lay magistrates in 5,873 half day
sittings, this equated to an average for the year of 43 sittings for each magistrate, almost one |
half day sitting each week. | ’

The probation requirements of the court are provided by the South Yorkshire Probation
Service. They have offices and facilities both in the town and the outlying districts, these
include specialist facilities such as a community service unit, a motor project for dealing with
some of the very serious road traffic offenders and a residential probation hostel. The routine
daily presence in the courts is undertaken by probation officers and assistants who are
specifically assigned to the 'court team'.

The area is boliced as a division and sub-divisions of the Sbuth Yorkshire police. The
majority of criminal prosecutions are brought to the court by the Crown Prosecution SeNice.
Other prosecuting agencies include the Local Authority, the Department of Health and Social
Security, the Heaith and Safety Executive, the TV and Vehicle Licensing Authorities, the
National Rivers Authority and the British Railways Police. The town at the commencement of
the study had approximately eighteen firms of solicitors, some who had found the demands on
their services sufficient to justify the opening of 'branch offices' in certain outlying areas of the
borough.

During almost the entire period of the 'observation and interviewing' phases of the
research, the court was located on three sites. The main courthouse was a late nineteen-
twenties building and was very typical of the architecture of that period. The building housed
three courtrooms, the two main courtrooms with their high omate ceilings and large and
elaborate windows contained oak fumiture and wooden seating which was set at various levels
to emphasise the status of the occupants and the hierarchical structure of the court. The docks



were bedecked with brass rails and the whole scene was overlooked by large public galleries,
although these were no longer in use. The cells which were used to house those defendants
who for various reasons were appearing 'in custody', were located in the basement of the
building. The waiting areas for these courts were two, often smoke filled, corridors in which long
wooden benches provided the seating. ( See Appendix C). The interview facilities at the
courthouse were considered by all parties to be inadequate and the catering facilities, a 'coffee
bar', were provided by the ladies from the local branch of the Women's Royal Voluntary
Service. The magistrates' assembly room also doubled as the retiring room for all three
courtrooms, and was even used on occasions as an additional courtroom. it was not
uncommon to have all three benches deliberating on their decisions in the same room and at
the same time. )

The second site was, until the mid nineteen-eighties, a medium sized comprehensive
school, part of which after its closure, was converted into a courthouse. The conversion was
quite impressive, especially when compared to the main courthouse. Its three courtrooms all
had modern furniture and 'wall to wall' carpeting. The waiting areas, whilst more spacious and
airy, did lack any catering facilities. Because the 'secure accommodation ' in the building was
quite limited, this courthouse was normally used for Youth, Family or Road Traffic courts and
for those matters which were at the lower end of the crime scale of seriousness. Despite the
efforts made in the conversion of this building, much evidence that it had once been a school
remained. One was never quite certain when adjudicating, and especially in the role of court
chairman, whether one was playing the role of the headmaster in the classroom or else the
magistrate in the courtroom, or indeed whether the roles were somewhat similar.

The third site consisted of the offices and administration, these were housed in a
building of similar age to the main courthouse and situated some two hundred yards away from
that building. As with the other court buildings, this building was quite inadequate to fulfil the
requirements of the present day. '

The town's need for a new courthouse was acknowledged by the Home Office and the
Lord Chancellor's Department, the construction of the new building commenced during the
period of my research. The new ten court courthouse opened for business in the spring of 1994.



CHAPTER1_THE LITERATURE REVIEW.

1.1 THE COURTS AND THE PEOPLE.

1.1.1 THE MAGISTRATES

1.1.1.1 The magistrate - a custodian of a repressive instrument or the representative

of the collective view.

Some of the more radical researchers of the last thirty years have cast the
magistrates in the role of the custodians of a system which they see as being' both repressive
and ideologically dominated. The magistrates are seen to operate in an authoritarian manner
within a system which is primarily concerned with surveillance controls (Pearson, 1980, p79).
Carlen sees the major function of the magistrates as the 'protection of the institution of private
property and the prevailing modes of capitalist production' (Carlen, 1976, p12).

Not surprisingly, the perspective of those commentators who report from within the
system is quite different. Members of the judiciary, including the magistrates are seen as being
distinct and separate from both the executive and the legislature (The Magistrate, July/ Aug.
1990, p134). Tuck sees the magistrate as being unique in the criminal justice system in that,
‘they are in the best sense disinterested’, they are not bound by sectional jealousies and unlike
some of the participants, 'they have no axe to grind’ (Tuck, 1992, p28). Sir Thomas Skyrme, a
former Secretary for Commissions in the Lord Chancellor's Department, sees the magistrates
as representing, 'The collective views of a cross section of the population’. In practice the
magistracy, 'enables the citizen to see that the law is his law, administered by hen and women
like himself and that it is not the esoteric preserve of the lawyers' (Skyrme, 1983, p8).

1.1.1.2 Never mind the width just feel the quality. - The selection process.

According to the Magistrates' Association, 'justices need intelligence, common sense,
integrity, and the capacity to act fairly'. They must 'learn to act judicially'.. . 'Justices should be
accepted and respected members of the local community' (The Magistrate, June, 1990, p96).
Some writers have argued however, that some of these requirements, and specifically those
which target people who, '..' wield a certain amount of authority in the community', tends to
result in the magistracy being, '.. consistently selected from a small section of society'
(Fitzgerald and Muncie, 1983, p112) and in practice, therefore, the ideological view that the
magistracy should be seen to be fairly selected does not stand up to scrutiny (Pearson, 1980,
pp84-88). Some researchers have also identified that there is an additional unspecified
requirement, an emphasis on the candidate's ability to fit in to the ethos and the expectations of
the Bench (Parker et al, 1989, p173). This coupled with the candidates' ability to combine their
occupational commitments with the judicial and training requirements is also claimed to

legislate against some sections of society and in particular the ‘working class' (Jackson, 1993,
p132). Any initiatives that have been implemented with the intention of attracting a greater -
working class representation have failed (Pear1son, 1980, p80). Many studies have found that



the magistracy has an over representation of middle class, professional and managerial types,
whilst both women and the ethnic minorities are under represented (Baldwin, 1976, p171.
White, 1985, p14. Jackson, 1993, p132). In practice the fact that a high proportion of those
candidates who are appointed have been put forward by existing magistrates does mean that
the magistracy is quite often 'self-perpetuating' (Pearson, 1980, p85). Therefore because of
such narrow and restrictive social backgrounds, a cross section of outlook and experience
certainly appears to be lacking on the Bench, and it can be argued that the appointment of
these individuals to positions of judicial power merely reflects and supports their social position
and prestige in the local co;nmunity (Fitzgerald and Muncie, 1983, p111). But this was not a
view shared by the Lord Chancellor, in his address to the Magistrates' Association in 1991 he
said, 'My office has looked at the last 40 submissions received from my local advisory
committees. This survey reveals that of the 875 new justices appointed by me, 22.3 per cent
were under 40, 32.5 per cent were between 40-45, 24.2 per cent were between 46-50, and the
rest that is 21 per cent were over 50 years of age. 452 were males and 423 were females .. It
seems to me that Advisory Committees have done well to find a reasonable spread of
candidates’ (The Magistrate, Dec.1991/Jan.1992, p217).

1.1.1.3 With a wealth of life's experience, who needs traininq? Socialisation and
training.
Not only are magistrates said to emanate from a narrow social base they are also

considered to be badly trained and when discharging their duties are likely to consider their own
practical experience as being of more value than any information provided and which has been
obtained through penological theory or research (Parker et al, 1989, p73). Neither are these
criticisms restricted only to those who observe the magistrates’ courts from the outside.
Samuels, JP, a barrister who writes regularly in The Magistrate, has also expressed an opinion
that the training of magistrates is both inadequate and requires to be professionally organised.
‘Dreary lectures' or ‘'unreal sentencing exercises' need to be replaced by such issues as the
psychology of the courtroom, the psychology of the defendant, communication, group
dynamics, the art of chairmanship, the evaluation of evidence, the art of analysis, the art of
_judgement and the principles of sentencing (Samuels JP, 1991, p66). But not all training in the
magistrates' courts is formal, Parker would argue that whilst magistrates are carefully
socialised, in so far as, 'their general world outlook is channelled, in training, into the
performance of specific tasks in an institutionalised manner’, informally senior magistrates can
also exert a considerable influence on the socialisation and the performances of less
experienced magistrates (Parker et al, 1989, pp83-84).

1.1.1.4 The lay magistrate - a symbol of power and authority or a vulnerable amateur.
In discussing the power which is invested in the lay magistracy, Raine and Willson

described them as the, 'most uninstitutionalised and powerful of the lay groups'. As members of
2



Benches they are seen to enjoy special status and authority. Despite this ‘special treatment'
magistrates do admit to some feelings of vulnerability whilst undertaking their duties in the
courtroom. The problem would appear to develop from a situation where although the lay
magistrates are 'invested with legitimate power, very few of them have 'expert power', and the
level of vulnerability has tended to increase as the law and its application has become ever
more complex (Raine and Willson, 1993, pp188-189). They also observed that magistrates and
judges were also failing to win public confidence in their ability to do the job. Defence and
prosecution lawyers, 'could frequently be heard expressing their views that the lay magistracy
was becoming out of its depth'. Even the magistrates most stalwart defenders, the magistrates’
clerks, began to express doubts about the lay system's 'capacity to deliver justice in the modemn
age' (p46). Parker et al. had found that some benches were still struggling to implement the
1976 Bail Act some three years after it came into force (Parker et al, 1989, p58). The
magistrates themselves acknowledged that there were shortcomings within their ranks and that
- some magistrates, 'are alas not up to the job. We all know them' (Samuels, 1991, p66).
Magistrates are expected to absorb and assess a great deal of information in a short
space of time and in order to convert it into a usable form they quite often have to manipulate
it. This can be done in a number of ways. They might 'screen out certain elements, scale down
or scale up, they will schematize the data to make it more acceptable to them and they
selectively highlight what they feel is crucial' (Brown, 1991, pia). Neither do magistrates
necessarily see the need for sentencing guidelines, explaining away the wide variations in
sentences by stressing the human factors, the proclivities of the sentencers or the sentencing
traditions which operate within the local jurisdictions (Parker et al, 1989, pp16-17). But neither
are the magistrates necessarily free agents. As Carlen found, not all magistrates find that
justice as they might want to perform it as individuals is congruent with justice as they feel the
public might want it perfomed (Carlen, 1976, p64). Paul Firth, the then Clerk to the Rotherham
Magistrates was quoted in the local press as saying, "Magistrates are becoming more and more
constrained and feel that they are applying the law first and justice second" (The Advertiser,
March 12/1993). In géneral the lay magistrates are also accused of not intervening enough, of
being afraid to ask questions, of adopting a play safe attitude (Crowther, 1990, pp26, 89). This
view was also supported by Parker who saw the lay magistrates as the only lay people in the
court machinery, ".. they recognise their limitations, they are not there everyday', neither as a
policy do they receive any legal training. As a result, '..they have no interest in making fools of
themselves... They leamn to value the formulae they are given' (Parker et al, 1981, p66).

1.1.1.5 Professional justice is better justice, assumption or fact? The professional -
amateur debate.

As has already been discussed there has been a growing concemn about the standard
of justice which is administered in the magistrates' courts and one often quoted solution is the
professionalisation of justice (Walker and Starmer, 1993, pp148-149) This proposal, of course,
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must be based on the assumption that professional justice is better justice. But is it? In support
of the argument it is claimed that in their training lawyers are trained to think logically and
abstractly and to conceptualise and evaluate arguments from a number of different
perspectives. People who have not feceived this type of training or who do not have this type
of background, and that is the majority of lay magistrates, are more Iikély to think affectively,
that is from feelings and from set points of view. Because of this, affective thinkers, and hence
the majority of lay magistrates; are more likely to reject those opinions which conflict with their
own (Boon, 1993, p74). Concems are also expressed about the resource efficiency of
" magistrates' courts, the time taken to dispense with cases, the delays, the number and lengths
of adjournments. In Samuels’ words, 'The present system of administration in the magistrates'
courts is little short of scandalous' (Samuels, 1991, p66). It is generally accepted that
stipendiary justice is both quicker and cheaper than lay justice. An example of this, as
demonstrated by Crowther, is the additional time taken by advocates because lay magistrates
do not intervene or question enough and give no indication of what they are thinking until they
announce their verdicts. Advocates consider, therefore, that there is a need to cover all '
eventualities 'and argue their cases at three times the length before the lay justices than they
employ before the stipes .. treating the lay justices, sitting perhaps once a fortnight, as they
would a jury' (Crowther, 1990, p23). But Walker and Starmer are less b.értain that professional
justice is unfailingly superior to lay justice. They remind us that all verdicts depend on facts as
well as law 'and there are many who still believe that the minds of the lay magistrate are more
accurate fact diviners than those of lawyers' (Walker and Starmer, 1993, p148). This argument
is one which also receives the official support of the Lord Chancellor's Department who feel
that an errosion of those ' .. precious qualities of local knowledge and common sense that a
group of lay magistrates could be expected to bring to justice' would be detrimental. (Raine and
Willson, 1993, p46). Despite this there are continuing signs of creeping professionalism within
the magistracy with ‘flying, itinerant, regional stipendiary magistrates increasing in number'.
This is a welcome trend according to Samuels, because they are professional lawyers, they can
take the long complicated legal cases, they can also deal with some of the more sensitive
cases (Samuels, 1991, b66). Badge, a Senior Metropolitan magistrate, considers that whilst
there is a definite role for the professional magistrate this needs to be clearly defined and to
fully professionalise the magistracy would not be an acceptable altemnative,' .. because trial
before a lay bench is a trial by one's peers, and as such is priceless’ (Badge, 1989, p196).

1.1.2 THE MAGISTRATES' CLERK.

1.1.2.1 Manager, administrator, mentor, intermediary, helper - the many roles of the

magistrates’ clerk.
Magistrates' clerks fulfil many functions in the magistrates' courts. Their primary

function is to advise the magistrates on their legal powers, on the law and procedures, either in
4



the courtroom or the retiring room. Another part of their role is to manage the business of the
day and to ensure that the courts run smoothly. They also have the task of administering legal
aid and when this not granted, or in cases where the defendants choose not to be represented,
it falls to the clerk to assist the unrebresented defendant in the courtroom. In addition-to these
everyday tasks the Justices' Clerk also has the responsibility for training the lay magistrates.
Without the clerks it can be quite justifiably claimed that the courts would not and could not
work (Ralphs and Norman, 1992, p123). In performing these functions the clerks have a
positive duty to prevent the courts from making mistakes in law (Crowther, 1990, p25), and a..
concemn to protect the magistrates from getting it wrong in public (Parker et al, 1989, p59).
They are supposed to provide legal advice to the magistrates but not to influence
(Darbyshire, 1980, p202). Because of their powerful position in the administration of legal aid
they can influence the level of representation in the magistrates' courts (Sanders and Young,
1994, pp258-260). It is also claimed that their duty in assisting the unrepresented defendants is
often moderated by their allegiance to the rules and the courts (Astor, 1986, p232).

1.1.2.2 Head of the household, family solicitor or merely the butler?- the relationship
between the clerks and the lay magistrates.

The Le Vay report, 'Magistrates' Courts: a report of sbrutiny', describes the role of the
magistrates' clerks as a combination of a butler and the family solicitor. The 'butler's role'
permits the clerk, deferentially to challenge the magistrates' wishes without challenging their
authority, .. the ‘family solicitor' is traditionally permitted to enter delicate areas and intervene,
‘citing precedents, rules and regulations without challenging the status of the patron' (Home
Office,1989. Raine and Willson, 1993, p164). This also concurs with the views of Samuels, who
sees the clerk as being , ' .. friendly, helpful, patient and deferential, yet clear and firm and able
and willing to speak his mind in a cogent, forthright and frank manner whenever this is
necessary (Samuels, 1981, p84). In days gone by some clerks ruled the lay benches with a 'rod
of iron', but abuses of authority by clerks are now rare (Crowther, 1990, p25). Over the years
close relationships have been developed with a high level of mutual respect for each others'
résponsibility and expertise, although some odd pockets of contention do occasionally surface.
- A survey amongst magistrates did reveal that, '.. domineering c!prks are still seen as an
occasional hazard' (The Magistrate, Nov. 1990, p185). Although the‘ Clerk to the Bradford City
Justices was reported as bemoaning the fact that, 'The professionally qualified court clerk
regrets that he is seen as something of a servant, to speak when spoken to, and to offer advice
when he is asked' (The Magistrate, July 1989, p109).

1.1.2.3 Court clerks do influence, it could not be otherwise.

As has already been indicated the role of the clerk is to provide legal advice but it is
not to influence. Nevertheless the clerks do occupy a very powerful position in the sentencing
process (Darbyshire, 1980, p201). In practice it is inevitable that the clerk does in fact influence

5



the sentencers. 'lt is admitted. It cannot be otherwise' (Crampton, 1979, p210). But does this
influence exceed what is expected from the clerk's defined role? McLaughlin found that, '..
magistrates appear willing to include their clerks in the decision process to a degree beyond
that allowed by law' (McLaughlin, 1990, p365). Parker et al. observed that, ' ..the tone and style
of the regime set by the clerks at the beginning of a session impinges gently but firmly upon the
magistrates’. Neither was this the only area where Parker found evidence of the clerks'
influence. Their role in the training of magistrates also gives them a high degree of influence,
an influence which those magistrates with little knowledge of other courts may not even be
aware (Parker et al, 1981, p66: 1989, p99). Not that the clerks use their influence in order to
‘clone’ magistrates, 'but it does leave the way open for all Justices' Clerks to influence their
magistrates at an early part in the ﬁagiﬂrate's career' (McLaughlin, 1990, p362). So how
influential is the clerk? As a result of her research Darbyshire concluded, that the court clerks
did have considerable influence not only in matters of law, but also on decisions conceming
fact and sentencing (pp 202-203). One of the solicitors in the McLaughlin study stated, "I don't
look for who is sitting on the bench, but what is important is, who is the court clerk, this is
decisive" (p367).

1.1.2.4 Magistrates make decisibns, their clerks offer advice?
In principle the magistrates are the decision makers and their clerks are in the

business of offering advice. However Darbyshire found that the clerks whom she interviewed,
'.. took it for granted that the lay justices would invariably accept their advice on law and
although it was the bench who announced the ruling on a point argued before them, they were
merely repeating the clerk's decision' (Darbyshire, 1980, p201). Neither do the magistrates
disagree with this perception, '.. as a matter of good practice, justices should accept the clerk's
advice on matters of law, practice and procedures (Ralphs and Norman, 1992, p40). But the
clerks have been accused of exceeding their remit by, '.. busying themselves in pre-court
negotiations and tidying up many cases before they reached open court’ (Parker et al, 1981,
p50). They were also observed, '.. wheeling and dealing in more informal settings’, such as
immediately prior to formal hearings and negotiating atk pre-trial reviews (Sanders and Young,
1994, p298). Some also considered that the court clerk had '.. a great potential for secretly
influencing sentencing decisions without any recourse to public checks' (McLaughlin, 1990,
p260). In 1983 it was being suggested that the clerks should be subjected to stricter rules and
that the clerk-magistrate consultations be subject to a greater level of safeguards and openness
(Heaton-Armstrong,1983, p341). However by 1989, Badge was suggesting that not only should
the clerks be allowed to give advice to the justices but the Clerks to the Justices should also be
given limited judicial powers in the interests of efficiency (Badge, 1989, p1 96).



1.1.3 THE ADVOCATES.

1.1.3.1 The nature of the art is persuasion - The defence advocates.

The heading for this section is the view expressed by Lord Scarmen in his forward to
Crowther's book, 'Advocacy for the Advocate', first published in 1984. Pannick writing in 1992,
extends this single statement quite considerably, 'The task of the advocate is to be
argumentative, inquisitive, indignant or apologetic as the occasion demands and always
persuasive on behalf of the person who pays for his voice' (Pannick, 1992, p1). In the
discharge of his office the advocate must always remember that whilst he has a duty to the
client, there is also a duty to one's opponent, the court, the state and to oneself (Lord Atkin
cited in Crowther, 1990, p136). It is not the duty of the advocate to judge the client (Samuels,
1990, p8), but to put before the court all that the client would have done and said himself or
herself had they had the ability to do so. The advocate is said to eam his living, ‘.. propounding
views to which he does not necessarily subscribe and which are sometimes anathema to him,
on behalf of clients whose conduct may. not interest him, will often offend him and can
occasionally cause him outrage ..' (Pannick , 1992, p1). But there are limits to which the
advocates are expected to go in the representation of their clients. As early as 1889 in the
Court of Appeal, Lord Esher stated, " .. counsel is not bound to degrade himself fdr the purpose
of winning his client's case". Neither is it the advocate's job to deceive or mislead the court.
The advocate should put to the court what is known to be true, the advocates should check out
the truth of what they are told as far as they can. However unless they actually know that
something is untrue they are still entitled to put it before the court with a rider which indicates
that the reliability of the information has not been established, "I am instructed by my client ..."
(Samuels, 1990, p8). Because of the 'professional standards' within which they should operate
the advocates can sometimes find themselves in the difficult situation of trying to explain to
their clients why they are prevented from taking the steps and making representations in the
way that the client would wish, especially 'if the standards and the suggested method of
representation clash. But how do the advocates satisfy fhe demands of the client and the
demands of the court, or indeed do they? To some it appears that the key value of the solicitor
in the courtroom is to, '.. aid the smooth running and administration of the court by 'sorting out’
the awkward defendant by providing a line of communication between accuser and accused,
unhindered by language problems' (Williamson, 1980, p51). In the United States, Emerson saw
the lawyer's 'pitch’ as emphasising, '.. the strong points of the delinquent's life and character,
note any features of his general situation that tend to diminish respohsibility for the commission
of a"serious delinquent act by appealing to sociological and social frameworks' (Emerson, 1969,
p189). Likewise in England, the Carlen study was told by some defendants ' ..that the solicitor
who works regularly ih'one court is often more prepared to accept the police version of events
than their own, and that the best the solicitor is prepared to do in court is not to represent their
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own views, but instead to represent them as a character worthy of clemency, treatment or a
second chance' (Carien, 1976, p91).

1.1.3.2 Clients or commodities ;the myth of leqal representation.

| In the previous section the role and the responsibilities of the advocate were
discussed in some detail, but as has already been indicated by the views expressed by some of
the observers from outside of the legal profession, not everyone sees the advocates in the role
of the 'champion of the defendant’. For example Carlen claimed that '.. technically the solicitor
is supposed to represent the interests of his client in court, this supposition is mythical' (Carlen,
1976, p91). Solicitors were often seen as being so closely in tune with the Bench's sentencing
policy that they were seen as part of an integrated 'back loop’ which acted to reinforce Bench
_practices. It was even claimed that the solicitors who appeared regularly in the same court
developed their mitigation rules in line with the operational rules of that court (Parker et al,
1981, p59). Studies in the Crown Court found that the defendants frequently found it difficult to
decide whose side their barrister was on, 'so closely did he appear to be involved with the
prosecutor’ (Baldwin and McConville, 1977, p85). One of the Guildford Four, Paul Hill, recalling
the events of his trial wrote, 'l used to watch our barristers in court. .. In the conventions of the
- English bar it is said that such men are merely advocates doing their job, that they have no
personal interest or feeling towards the defendant. That is untrue. Havers and Hill revelled in
what they were doing, it was written on their faces. Yet, and at first it was odd to see, our
barristers, the men fighting for us, seemed not to harbour any antipathy towards Havers and
Hill. Indeed, they were pally, they seemed more at ease talking to them than to us. | got the
impression that any of our barristers could easily have gone to Havers' seat and taken over the

running of the prosecution. They were no different’ (Hill, 1990, p135).

Criticisms were also made of solicitors-because it was said that they tended to view
many defendants, and particularly those who were legally aided, as commodities to be sought
" after and accumulated and to have little interest in their cases (Bankowski and Mungham,
1976, p58). This claim was also supported by the experiéncesvof some of the defendants in the
Carlen study, who on being directed to apply for legal aid found that they were subjected to an
outside court training on what they had to say inside. Such training often being in the last ten
minutes before a case was heard and often by a young solicitor whom they had never seen
before (Carlen, 1976, p91). -

1.1.3.3 It's just a game to them, they don't see it as someone's whole life at stake
Parker et al, found that magistrates made reference, ' .. to unprepared advocates who

ask for adjournments on the slightest grounds, this causing delays in the administration of
justice'. They also perceived defence lawyers as inhibiting their search for the ‘truth of the
case'. At worst they were seen to distort the truth by presenting only the defendant's side, and
by their mere presence they obstructed any gossibility of direct communication between the
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bench and the defendant. (Parker et al, 1989, p98). However some of these criticisms were
considered by some of the 'more informed' members of the judiciary to be misguided. Samuels
wrote, 'Magistrates are sometimes too ready to condemn their fthe advocates] conduct and
ethics, without perhaps fully apprec{ating the problems and difficulties besetting the advocate
dealing with a client facing a criminal charge' (Samuels, 1990, p8).

Neither have the probation officers been slow in expressing opinions about the
defence solicitors. One probation officer told Carlen, "The trouble with solicitors, .. it's just a
game to them. They don't see it as someone's whole life at stake" (Carlen, 1976, p53).
Although it must be admitted that not all defence solicitors are viewed in the same way. Some
are seen as able, professional, well prepared and conscientious, while there are others who are
seen as being on easy money, not making a real effort to present their client's case, poorly
briefed, just trotting out the usual stock phrases (Brown, 1991, p85), and using social enquiry
reports [pre-sentence reports] for scripting pleas of mitigation (Carlen, 1976, p55).

1.1.3.4 The 'ministers of justice' - the prosecutors.
In the nineteen seventies, most of the prosecuting in the magistrates' courts was

undertaken by the police themselves, a situation which at the time was seen to be not without
its problems. Whilst it was not disputed that many of the police officers who prosecuted were
both very competent and very experienced, they were not, '.. as people who had investigated
the cases themselves, altogether detached and impartial' (Green, 1990, p195). In practice 'the
prosecuting counsel should not attempt to obtain a conviction by all means at his command. ..
He should lay before the Court fairly and impartially the whole of the facts which comprise the
case for the prosecution and should assist the Court on all matters of law applicable to the
case' (Code of Conduct of the Bar of England and Wales, 1990). The Crown Prosecution
Service (CPS), was formed in 1886 to camry out the prosecutions on behalf of the police. The
CPS considers itself as, '.. being essentially reactive. Rather than setting its own prosecution
policy, it sees its job as carrying out, efficiently, police prosecution policy (Leng, McConville
and Sanders, 1992, p134). But the CPS do have the responsibility for deciding if a matter
should be prosecuted in the courts. When deciding whether or not to proceed with a
prosecution, the CPS lawyer has to decide whether certain criteria have been satisfied. 'Firstly,
.. is there sufficient substantial, admissable and reliable evidence that a criminal offence has
been committed and is there a realistic prospect of conviction?' If the answer is yes, then it
should be asked, ' ..does the public interest require a prosecution?’ (In the Public Interest, A
CPS pamphlet). If a prosecution is proceeded with, it is the job of the CPS lawyer to-put the
facts fairly and impartially before the court, the prosecutor must always ensure that all relevant
legislation and authority, whether in favour of the prosecution or otherwise, and any procedural
irregularities are brought to the attention of the court. The duty not to mis-lead the court places
on the advocate a positive responsibility to ensure that any factual information is .. completely

accurate (National Standards of Advocacy: A Guide for Crown Prosecutors). Even before the
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onset of the CPS, McBamet saw the prosecutors as being at something of a disadvantage in
their dealings in ihe court in that, '.. the prosecutor seems to be given all duties and the
defendant all the privileges. The rhetoric poses the trial as a test for the prosecution. The
accused need do nothing'. AIthough in practice it was also seen that this advantage was
somewhat eroded in that the defence had unequal access to information (McBarnet, 1981,
pp102, 111). Whilst the prosecutor is expected to comply with the standards as outlined above,
'.. there is no reason why the prosecution should lean over backwards to help the defence in
their mitigation of a case, but there is every reason for assisting the unrepresented defendants
to the best of their ability' (Crowther, 1990, p33).

1.1.3.5 The gap between the standards and the actual level of performance.

But despite all of the performance standards and claims of faimess and impartiality,
the prosecutors still manage to be the objects of criticism. In 1977 the defendants complained
that in the final analysis, '.. it is the prosecution version of events that is accepted by the courts,
.. even though it is, in their view, frequently incomplete and distorted, and is therefore viewed
by the defendant with a sense of injustice' (Baldwin and McConville, 1977, p113). Even with the
creation of the CPS, the magistrates were very critical of, ' .. young, inexperienced CPS
lawyers, unprepared, inarticulate and unknown. .. They also questioned the level of
discontinuences on prosecutions (Raine and Willson, 1993, p30). In the study area, the CPS
were critcised for watering down charges with the result that, '.. Violent offenders are escaping
justice because assault charges are being downgraded by the prosecutors who want to cut
costs' (The Advertiser, March 12/1 993). Crowther also questioned some of the facts that the
CPS were producing to the courts, and in particular the defendants’ antecedant histories, which
he suspected, '.. were seriously wrong in more than 50 per cent of cases' (Crowther, 1990,
p138).

1.1.3.6 A source of unbiased information.

Do the criticisms outlined in the previous section affect the influence that the CPS has
on the decision makers? Parker et al concluded that most of the critical comments related only
to the professional competence and efficiency of the prosecutors. They were not seen as
introducing bias to the proceedings by attempting to make things appear worse than they really
were. Their conclusion was, 'lt may well be that the prosecutors, distanced from the offender in
terms of source information, and distanced from the sentencing process in terms of making
recommendations to the court, were seen as a source of unbiased information' (Parker et al,
1989. p99).
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1.1.4 THE PROBATION OFFICER.

1.1.4.1 The Probation Service, a criminal justice or a social work agency?

In the 1970s the Probation Services were seen almost as independent social work
agencies with the fuﬁction of ‘advising, assisting and befriending the defendants/clients’. The
Probation Service of 1993 is seen in a very different light with officers required to work within
agreed policies and with a much greater level of accountability both internally as well as to
central govemment (Raine and Willson, 1993, p29). First and foremost the Probation Service
has to respond to the wishes of the court. It is a criminal justice agency, and as officers of the
court the probation officers must implement programmes in the way envisaged by the courts
(Jones et al, 1992, p40). Historically the Probation Service has also been seen to have had a
predominantly rehabilitative approach, for example a probation order was not necessarily
viewed as a punishment, a situation which the Criminal Justice Act of 1991 sought to redress.
Amongst its many recommendations was one where the person convicted of a crime should be
referred to as 'the offender' rather than ' the probationer’ (Wasik and Taylor, 1991, p49). There
was now a government requirement for the officers to be agents of the court overseeing the
sentences of punishment in the community, '..a role which many probation officers resist’
(Graef, 1993, p6). Graef claims that the criminal justice system sees the probation officers as
being on the side of the criminal but he argues that if they are, then this is only in response to a
positive requirement, because 'nobody else in the system looks to the offenders’ needs'.
Others consider that in pursuing the role that it has, the Probation Service has provided the
maintenance of a necesSaly equilibrium between the interests of criminal justice and those of
social welfare (Harris, 1988, in a paper presented at Madingley College, cited in Jonesvet al,
1992, p42).

1.1.4.2 There is a requirement to play to the rules of the game.

In 'The Probation Handbook', probation officers are advised that, '.. the court game
has to be played by the rules, whatever your feelings about that may be' (Jones et al, 1992,
p78). In their 1981 study of the magistréfes‘ courts, Pérker et al. also found that most of the
probation officers in their sample subscribed to the necessity for game playing. It was also
found that in the actual courtroom setting, the presentation and performance of the probation
officers was characterised by 'passivity'. Apart from actually providing reports, which had been
prepared by the Probation Service at the request of, and for consideration by the sentencers,
the officers generally kept a low profile (Parker et al, 19'81, p129).

1.1.4.3 Well meaning but soft, yet sometimes cruelly unfair - The Probation Service's

relationships with the other court users.
" In their study of the early nineteen eighties, Parker et al, found that probation officers

were critical of the majority of Benches for being too middle aged, too middle class and often
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lacking the necessary insight into the social world of those they judged. Neither were they
satisfied with the performance of many defence solicitors and particularly those who practiced
in the juvenile courts, whom were qescribed as, ' ..money making, middle class plagiarists'.
With regard to their relationships with the police, these were considered by most probation
officers to be 'quite good' (Parker et al, 1981, pp133-134), although it was recognised that the
police considered them to be, '..well meaning but soft' (Carlen, 1976, p51).

It was not only the police who held this view. Later in the decade, Parker et al found
that there was a consensus that the Probation Service was still seen as being more concerned
about helping people and not tough enough for the more heavily convicted offender (Parker et
al, 1989, pp94-95). Samuels was also critical of the Probation Service and in particular their
apparent total rejection of the use of custody as an alternative in sentencing. He wrote, ‘Nobody
likes custody. But alas sometimes it is really inescapable or virtually so. Yet the Probation
Service always recommend a non-custodial sentence, refuses to face up to a custodial
sentence’. This policy can also be unfair on the defendant in that it can raise false t_lopes.
Samuels wams, '‘Beware of raising false hopes and expectations. A recommendation for
probation or community service when custody is very likely, and indeed happens, may be a
very cruel practice'. Samuels also expressed his concem about the lack of two way
communication between the magistracy and the Probation Service, cdmmunication which he
considered to be essential for the good of the criminal justice system, the public and the
defendant (Samuels, 1989, p121).

1.1.5 THE DEFENDANT

1:1.5.1 To be or not to be - a cool, calculating strateqist, or a diffident, remorse

dominated apologist.
Defendants have been described in numerous ways, rights assertive, the strategist,

remorse dominated and passive (White, 1985, p60-61). In reality however, expressions of
genuine remorse are exceedingly rare and very few defendants could be said to be contrite,
- indeed, ‘expressions of cynicism, bitterness and anger are far more common' (Baldwin and
McConville, 1977, p108). This view confirmed the earlier findings of Carlen who had observed,
'indifference, fear, contempt or hatred', as the most marked features of the defendants'
attitudes towards the courts (Carlen, 1976, p33).

‘ The defendants in court have been observed as being, ‘typically confused,'worried’
and relatively inarticulate', conditions which the court procedures do little to alleviate. First time
offenders in particular expressed their sense of confusion and a feeling of 'being excluded from
the process (Bottoms and McLean, 1976, p134). Even in Sweden, where there is less formality
about the court hearings, one study'found that 90 per qent of the defendan.ts in the sample

claimed that they still felt vulnerable and exposed in the courtroom (Adelsward, Aronsson and
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Linell, 1985, p7). Not that a demonstration of confidence by the defendants would necessarily
be welcomed by the courts. In the opinion of McBarnet, defendants are riot expected, 'to play
the role of the confident punch pulling advocates, .. because it clashes with the incompetence
and deference routinely demanded;of the lower classes who dominate the courts. .. The
defendant may be diffident, nervous, contrite, he may not be cool, calculating or tricky, unless
of course he is that rarity, an unrepresented, middle class defendant .." (McBarnet, 1981, p135).
According to Carlen, the defendant in the magistrates' court, 'is by definition an incompetent
member of society' (Carlen, 1976, p129).

1.1.5.2 The blindfolded man in a maze - one defendant's perception.
Within the contests of the court, the defendant has been described as, ' the dummy

player absorbing both the gains and losses of all the other contestants' (Carlen, 1976, p42), or
as 'a pawn in the information games of the courtroom' (Brown, 1991, p13). They are unlikely to
understand in more than a superficial way what is taking place, let alone participate effectively
in the proceedings. Defendants are seen to be external to the network of intimate relationships
which comprise the regular make-up of the court, a network whose objectives are not
necessarily concordant with those of the defendant (Baldwin and McConville, 1977, p84). The
defendants themselves expressed dissatisfaction with their courtroom experiences, an
experience which often left them feeling frustrated and alienated in a ceremony which
frequently appeared to them as being unreal. As one defendant described his experience, "I
never made any decisions, they were all taken for me. .. | was just being dragged along on the
tide of what they [the solicitors and barristers] said. It's just like a blindfolded man being guided
- through a maze. | had to go, but | wasn't sure where | was going" (Baldwin and McConville,
1977, p86).

1.1.5.3 Defendants don't expect to receive iusfice
Many defendants do not expect justice to be done in the magistrates' courts, which

are seen as amateurish and pro-police. Neither are their opinions of the Crown Court much
better. In the opinion of one persistent offender, " .. the legal system is bollocks 'cos in the end
it's up to the judge and his views and attitudes on life. And all them judges, they're brought up
in upper class backgrounds, and they can't look at life from our point of view. .. The law puts
more of a sentence on money than they do on peoples lives, | think that's disgusting' (Graef,
1993, p109). As has been indicated in previous sections, many would argue that if 'magistrate’
was substituted for ‘judge’ and 'middle class' for 'upper class', there would still be a large
element of truth in this defendant's statement. But if the defendants do not have confidence in,
or respect for the courts, how do they cope with the situation in which they find themselves?
One way is for the defendant to mentally withdraw from the process and, 'let the proceedings
take their course as.:'if they were not present’ (Baldwin and McConville, 1977, p92). Another way
is to play along with the situation, a ploy whicr1|38|umbeng called the 'cop-out' and which is in



essence a charade. In doing this, the accused is expected to project an appropriate and
acceptable degree of guilt. Providing that the defendants play their part, the judiciary will
assume that the defendant is contrite and is showing remorse and this will be taken into
account in the ultimate decision.’Blumberg saw this as, 'a highly structured system of
exchange, cloaked in the rituals of legalism and public professions of guilt and repentance. ..
For the accused, his conception of self as a guilty person is largely temporary. In private he will
quickly re-assert his innocence' (Blumberg,1967a, p89).

1.1.6 INTER-GROUP INTERACTION

1.1.6.1 Interaction in the magistrates’ courts is a matter of uneasy compromise.
In reviewing Parker's study of the courts in the early nineteen eighties, Cavanagh

expressed the opinion that, 'If team is an appropriate expression at all, .. then there are three
teams, the prosecution, the defence and the bench, each performing its own function which is
different to that of any other' (Cavanagh, 1981, p192). But however disparéte these teams are,
it is essential that they ‘develop good working relationships. As one Chief Clerk informed
Carlen, "..the chief thing about a court if it is going to function at all, is that we all have to get
on with each other "(Carien, 1976, p43). Not only is it the courts which are dependant on good
inter-team relationships, so is the whole of the criminal justice system. Writing in 'The
Magistrate', Faulkner, the Principal Establishment Officer at the Home Office, told its readers
that in carrying forward the government's policies on sentencing, supervision of offenders, the
treatment of victims and the prevention and reduction of crime, the successful implementation
of these policies depended on the effective cooperation between the courts, the operational
services, the practicing legal profession and voluntary organisations, a sense of common
purpose which could not be imposed. He added, 'Effective cooperation is not easy to achieve.
Theve are deep differences in the background, outlook, expectations of both the services and
those who make their careers in them (Faulkner, 1991, p73).

So how do these teams cooperate in order to achieve this sense of common
purpose? According to Carlen, only with sorhe difficulty. Situational alliahces are formed which
prevent, 'constant open conflict between overtly opposed professional teams within the court'.
But even so the 'the pervading mode of interaction between the different legal and enforcement
teams represented in the magistrates'courts .. is one uneasy compfomise'. But not all alliances
are formed for the 'common purpose’. It is accepted that some alliances are made in order for
teams"to either, 'maximise their gains or to minimise their losses'. For example, solicitors will
use their credibility as 'good lawers with a social conscience', in order to obtain information
from probation officers. In turn, many probation officers feel that they can do a better job for
their clients if they have built up good relationships with the police. All of the groups feel that
there is a need to be in good standing with the magistrates.
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Whilst it is acknowledged that these alliances do exist, and that they are in the
opinion of many court professionals, 'an inevitable and integral part of the game'. It was
considered important that the existence of these alliances should not be apparent to either the
defendants or the magistrates. Thé ‘images of justice must not be tarnished by careless
explication of subterranean assumptions of court solidarity’ (Carlen, 1976, pp 42-60).
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1.2 TRADITIONS, RITUALS, EFFICIENCY AND JUSTICE.

1.2.1 THE RITUALS, LAYOUTS AND LANGUAGE OF THE COURTS.

1.2.1.1 Magistrates’ Courts - the image and the reality.

In 1981 McBamet wrote, 'to enter the lower courts is to be taken aback by the
casualness and rapidity of the proceedings'. In support of this statement she claimed that the
things which are normally associated with the courts of law, the solemnity of the occasion, the
skills of advocacy, the adversarial joust, the slow and careful precision of the evidence were all
conspicuous by their absence. The way in which the courts were conducted may even have
conveyed the impression that the business which was being dealt with was 'trivial'. But was this
by accident or design? In the opinion of McBarnet it was not due to any oversight, but an
impression cultivated overtime in order that the magistrates' courts could operate without
consideration to a pre-requisite of true justice, due process. As she reminds us the offences
and the penalties may seem trivial to the onlooker but are often seen as being far from trivial
by the recipients of the penalties (McBarnet, 1981, p123, pp143-147).This last point was aiso
graphically illustrated by one of the defendants interviewed by Carlen in her study of the
Metropolitan Magistrates’' Courts. The defendant told her, "It looks like a game, but when you
get sent down you know it's bloody well for real" (Carlen,1976, p94).

It is also claimed that much of the research which has taken place in the English
justice system during the last thirty years has shown that the perception that the English trial
system is the fairest in the world is also misconceived and that the only people who still persist
with this view, ‘are those whose aquaintance with other jurisdictions are minimal' (Baldwin and
Bottomley, 1978, p131).

- Whilst recognising that there are large numbers of both practitioners and observers
who see the Biritish justice system as being in crisis, Allan Green, a former Director of Public
Prosecutions argued that this could well be a matter of degree and even one of perspective. In

~ expressing his own view, he saw it mdfe as a ‘crisis of confidence in relation to the system
which is basically sound' (Green, 1990, p191).

1.2.1.2 A symbolic reassertion of order and authority, or a means of self-justification -
© Rituals and symbolism. '

Rituals, including the ritual of criminal justice, are ceremonies which, through the
maniphlation of peoples emotions, prompt particular value commitments on the part of both the
participants and the onlookers and therefore act as a kind of 'sentimental education’' which
generates a particular mentality and a particular sensibility. In the opinion of Garland, many see
the rituals which are embodied by the criminal justice system as a focus for the diffuse
concems, worries and emotions that constitute the public mood in relation to crime. The

procedures are seen as more than just some instrumental mechanisms by which individual
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offenders can be processed, they are seen ' as symbolic reassertions of order and authority
which help deal with the feelings of helplessness, disorder and insecurity which crime
introduces into their lives' (Garland, 1990, pp67-68).

In her study of the magistréies' courts, Carlen demonstrated how spatial organisation,
temporal routines and linguistic codes were all employed by the courts, not only to emphasize
the symbolic meaning of the occasion but also to underline the existence of a hie‘rarchical'
structure in which the various participants are allocated their places dependant upon their
status. The rhetorical presentation of both the legal and judicial personnel is reinforced by the
use of 'supportive props and scenic-devices of the temporal and spatial conventions', also used
is, 'collusive inter-professional showmanship'. In support of her arguments, Carlen cites a
number of examples. One of these is the way in which the magistrates’ entrance to the
courtroom is, 'both staged and heralded'. Another is the way that the usher ensures that the
magistrate, 'is granted deference throughout the court hearing'. Carlen also noted that there
was a concerted effort among the professional groups to portray an appearance of 'authority
and wisdom'. This is done by the use of a self-justificatory vocabulary where among others, the
magistrate becomes, "Your worship’, and the clerk to the court, ‘the leamned clerk'. The fixtures
and fittings of the courtroom also have their legal and presentational significance. These
include the raised position of the bench which denotes the status of the magistrates, the railed
and guarded dock which denotes the captive state of the defendant and the witness box, which
without any of the symbols of detention signifies the voluntary status of the witness (Carien,
1976, pp21,31).

But there are those who argue that not all of the courtroom procedures are
implemented in order to emphasize the symbolism of the courts, but that many have been
developed over time for good practical and organisational reasons (Atkinsbn and Drew, 1989,
pp222-232). However there are still those who would argue that the court procedures have
been symbolised to such a level that, ‘the inexperienced defendant.can often be placed at an
acute disadvantage' (Fit;gerald and Muncie, 1983, p85).

1.2.1.3 The way in which people are positioned in the courtroom can be crucial to

their ability to participate in the proceedings.

The spacing and placing of people on formal occasions, such as a court hearing, can
be strategic to their ability to effectively participate in the proceedings. A situation which Carlen
claims is often exploited in the magistrates’ courts by the way that the defendants, the main
protagonists in the drama, are usually allocated the position farthest away from the
magistrates. A policy which 'is seen to create a great deal of misunderstanding due to the
defendant being excluded from hearing much of the dialogue and therefore causes the
proceedings to be regularly puntuated by a series of 'pardons' or 'blank stares' (Carlen, 1976,
pp21-23). In addition, the rules of spacing and placing on ritualistic occasions will indicate the

roles of those who are officially involved in the proceedings, define their territorial rights and
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define the relative status of the people present (Emerson, 1969 p175: Carlen, 1976, p21). In
the traditional English courtrooms, spatial dominance is often achieved by means of structural
elevation, with the magistrates raised up above the rest. The defendant is also raised to a
higher level than the other participaﬁts, not as high as the magistrates, but high enough to be in
the public view.

But are these spatial arrangements designed as part of the ritual, or are there also
practical advantages in organising the physical features of the courts in the way that they are?
Atkinson and Drew suggest that in order to satisfy the requirements of, 'public audibility and
understandibility’, in what is in reality a 'public' court, then ‘to see and categorise who is
currently talking would seem crucial if monitoring by all those present is to be a practical
possibility’, even though it is conceded that for some of the participants the process may seem
both oppressive and unpleasant (Atkinson and Drew, 1979, p222). But in using this argument
they do query whether the occasion does need to be repressive or whether the proceedings
should be humanised along the lines which have been adopted by the Swedish courts. In the
lower courts in Sweden, the judges do not sit on a raised platform, nor are the defendants

~confined in a dock, neither is there a requirement for people to stand whilst addressing the
court. Instead the judge sits behind a desk, the'defé-h:dants sit with their advocates, and the
prosecution and the defence sit facing each other across a distance of five or six metres, from
behind tables which are set apart from the public.

1.2.1.4 The legal lanquage, a method of symbolic control.
Whatever else is said about the proceedings in the magistrates' courts, there appears

to be very little disagreement in ‘the fact that talk is all pervasive and a highly significant
feature'. The fact that the language used hés been designed in order to provide for a, ‘higher
degree of specifity and standardisation', than that used in the more general areas of social life,
is one of the reasons that some observers of the court scene are critical of the legal procedures
(Atkinson and Drew, 1979, p10). Indeed Carlen argues that the use of formal language, a
language which is unfamiliar to the vast majority of defendants, means that they play the
 ‘information game' under a handicap (Carlen, 1976, p81). Neither is this situation unintentional,
but a policy by which the boundaries of formal symbolic control in the courts are created
(Carlen, 1976, pp98-104).

Clerks to the courts are under a statutory obligation to state the detail of the Spéciﬂc
offence with which the accused person is charged, in ordinary language and avoiding as far as
is possible the use of technical terms. It is also conceded that many of the magistrates and
clerks do go to elaborate lengths to explain to the defendants the meanings of the legal
phraseology which needs to be used, but often to no avail. Thé defendants either do not hear or
still do not understand (Carlen, 1976, p22). In fact some would argue that the situation can
even be exacerbated. Defendants, who are already fearful by being in an unfamiliar

environment and frequently in the dock, can be further confused by attempts to explain the
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formal rules and legal meanings to them (Fitzgerald and Muncie, 1983, p85). Difficulties in
hearing are said to be endemic in the magistrates’ courts, but Carlen argues that pbor
accoustics cannot bear the total responsibility for what is in reality a 'chronic breakdown in
communication'. 4

Neither does the problem rest solelly with the spoken word. There are also criticisms
of the documentation which is used to communicate with people who are not regularly involved
in the courts. 'The convoluted legal phraseology of court summonses and other documents
place some defendants and witnesses in some confusion about what to do' (Raine, Feb.1991,
p5). Neither is everything that is communicated within the actual courtroom necessarily
communicated orally. Carlen observed that to cope with the mass of 'situationally evolved
knowledge' which needs to be inétantly decoded 'an elaborate system of signalling has
developed between the regular court officials, a system from which the defendant is excluded'.
The system consists of a network of signs, gestures and cues, and Carlen claims that things
which cannot even be said within the confines of the magistrates' room, can be written in
between the lines of the social enquiry report [Pre-sentence report] (Carlen, 1976, pp75-76).

1.2.2 PROCEDURE AND CONTROL.

1.2.2.1 A presumption of innocence or an implicit assumption of quilt. The 'due
process' and ‘crime control' models in the magistrates' courts.

In the nineteen sixties, the American scholar Herbert Packer, reasoned that systems
of criminal justice needed to be examined to determine to what extent they corresponded to the
theoretical models of 'due process' and ‘crime control'. In the due process model the major
principles were a presumption of innocence and a requirement that the guilt of the accused be
proved beyond reasonable doubt. It suggested a system where the onus of proof was placed
firmly with the police and the prosecutors. The due process model represented a formal and
judicial criminal justice system. In the crime control model the formal judicial procedure is
replaced by more informal administrative processes. it is a system where the emphasis is
placed on the speedy processing of suspects and defendants, where the presumption of
innocence is replaced by an implicit presumption of guilt. in identifying these two models
Packer admitted that in isolation they could not accurately define what went on in the courts
and neither was he setting them up as models for what should be, 'but just as a convenient way
to talk about the operation of a process whose day to day functioning involves a constant series
of minute adjustments between the competing demands of two value systems' (Packer, 1968,
p153). A decade or so later Packer's theories were in fact questioned by King who, whilst
agreeing that they could be adequately applied to the trial situation, considered that they were
not adequate for explaining the procedures which were used when dealing with guilty pleas.
King identified a further four models, the ‘medical model', the 'bureaucratic model', the 'status-

passage model' and the 'power mode!'. King claimed that whilst each of the six models satisfied
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a different social function, there was considerable overlap and none should be considered as
mutually exclusive. The aim of the due process model was justice, Whilst the crime control
model was more concerned with punishment, the aim of the medical model was rehabilitation,
whilst the bureaucratic model concéntrated on the efficient and economic management of
crime and criminals. Of the final two models, the status-passage model tried to ensure the
public shaming of the defendants, its two key words being denunciation and degradation, the
power model was there for the maintenance of class domination, to reinforce class values, to
alienate the defendant and to emphasise the differences between the judges and the judged
(King, 1981, Chapter 5).

The proponents of the English justice system have no doubts that the system
conforms in every way with the due process model and even the critics admit that the model
does conform with the rhetoric of the English system. These supporters see the crime control
mode! as being inapplicable and inappropriate and usually reject it totally, a rejection which
White suggests is somewhat premature. In support of this argument he makes reference to the
high number of guilty pleas which are processed by the courts, a prdcedure where no proof of
guilt is required, where there is no independent assessment of the evidence and where the
adversarial procedures on which the court system is based are almost totally absent. The
processes which have resulted in the conviction have mainly taken place in the police station
where 'all the evidence shows routine violations of the rules designed to protect the interests of
the suspects’ (White, 1985, p114). Neither is White's view an isolated opinion. McBamnet
suggests that the lower courts are deliberately structured in defiance of the ideology of justice
and are therefore much less concemned with this ideology than they are with direct control.
'‘Almost all criminal faw is acted out in the lower courts without traditional due process'
(McBamet, 1981, p153). Carlen describes the notion of due proces as 'an euphemistic gloss on
the articulated play which occurs between legal and enforcement personnel' (Carlen, 1976,
"p42). Mare recently Sanders and Young wrote, 'lIt is no exaggeration to say that the magistrates
are crime control courts overlaid with a thin layer of due processing'. They purport that at every
stage in the procedure the defendants are 'saddled with handicaps' which reduces their
willingness or ability to insist on their rights in the courts (Sanders and Young, 1994, p304).

1.2.2.2 A just criminal justice process should meet certain minimum criteria -

The need for procedures.

There is a requirement for a just criminal justice process to fulfil certain minimum
criteria. The system needs to be open, with individuals aware of what is happening and why.
Those involved should know how they can influence the course of events, especially for the
matters which concem them. The powers and extent of the discretion of the decision makers
needs to be explained at all stages of the process and these powers should be subject to
scrutiny. The reasons for decisions should be made explicit (Baldwin and Bottomley, 1978, p5).

But there is also an argument that if these requirements are to be met then the procedures
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need to be formalised, The adversarial' elements which underpin the process need to be
subjected to controls. The verbal exchanges which are a fundamental element of the
proceedings, take place in a setting where there are often several parties with competing
aspirations and goals, and who all wish to put forward their version of the argument.The order
in which they are allowed to put their arguments and even the way in which they are allowed to
present the argument may well need to be predetermined, or even limited. If not there is aIWays
the danger that just anyone who is present may begin talking as and when it suits them arid
without due consideration for the other parties present. It is argued that this formalisation not
only assists in the control of the proceedings but also aids the collection of 'relevant and
impartial evidence' , as well as contributing to the assessment of its validity. Atkinson and Drew
state that there is an argument that this formalisation of the legal procedures can be seen to be
necessary in respect of the verbal exchanges which take place 'on the grounds that, were
mundane ways of talking left unattended to arrive at decisions on the sorts of matters dealt with
by the courts, all safeguards against the ad hoc, prejudicial, biased and haphazard resolution of
disputes would be lost (Atkinson and Drew, 1979, p9).

In theory the criminal court trial is seen as a relatively well defined communication
situation. There is a clearly detailed structure with certain fixed norms of interaction. There are
rules which govern the way that certain topics should be treated. The participants are subjected
to a system of 'taking tums'. However, 'in actual practice there is considerable variation. Actor
roles and interaction rules are implemented somewhat differently and participants make
different assumptions about the major goals and functions of the trial'. On the one hand the trial
is a well defined situation, on the other hand it is complex and involves subtle accommodation
processes and compromising attempts at attaining several and conflicting goals (Adelsward,
Aronsson and Linell, 1985, pp30-32).

1.2.2.3 Whose system is it, the professional court users or the accused?

So 'there are procedures and there are rules, rules which have been developed to
ensure that a sense of order is maintained throughout the proceedings, which otherwise might
well deteriorate into an indecisive and unedified 'free for all' if people were allowed to join in
and make verbal contributions when and how they pleased. But Baldwin and éottomley argue
that prdcedures on their own, however 'just' they are claimed to be, are inadequate if they fall
short of the ideals of justicé'. In their view, 'the' criteria against which new procedures and
policies shouild be measured are those of a criminal justice process responsive to society and
answerable to it, rather than a more private kind of justice which revolves around concems

“such as professional status and organisational efficiency, thereby elevating self-interest and
bureaucracy above the ideals of a more truly social justice' (Baldwin and Bottomley, 1978, p5).
Other observers have also beén critical of the way that the legél system gives the appearanc.:‘e
of being organised around the needs and the priorities of the professionals, including the

magistrates, and where the role of the laity is regulated to fit in with them (Raine and Willson,
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1993, p183). This view was endorsed by Low who had told a conference in Cambridge some
twenty years earlier, "We can almost see the legal system responding before our very eyes to
the needs of the professional classes, rather than those of the accused persons whose ends it
is manifestly intended to benefit” (Low, 1973, p1 7). Carlen claimed that the procedures enabled
the 'mandarins of justice' to control.the legal situation, to control both the type and level of
information, and also to suppress, 'alternative performances evocative of unpermitted social
worlds'. In fact whenever the legitimacy of the legal and judicial processes are put under threat,
remedial routines are invoked to redress the situation (Carlen, 1976, pp104-105).

1.2.2.4 The case of the disadvantaged defendant.

Not only is the defendant put in a position where he or she is unable to challenge the
court, but the procedure or 'procedural pedantics', routinely exclude the defendant from being
able to effectively participate in the proceedings of his or her own trial (McBarnet, 1981). If this
view appeafs to some to be rather extreme or radical, it is not an isolated opinion but one which
has been expressed in a number of different guises by many of the social scientists and
criminologists who have carried out studies in the courts during the last thirty years. In the
nineteen sixties Cavanagh concluded that the court situation, ihe size, the forrhality, the
attendant publicity, the requirement to conform to a set df rules which appeared familiar to
everyone but the defendant, must put that defendant at a disadvantage (Cavanagh, 1967, p31).
Baldwin and Bottomley considered that anyone who has seen inarticulate and frightened
defendants struggling to engage in the technical business of cross-examination in a straight
forward case, even in the lower courts, will have felt the same sense of frustration and
humiliation that the defendanté must have experienced. In their opinion this ‘cannot be squared
with justice' (Baldwin and Bottomley, 1978, p131). Others argue that there exists fundamental
and inherent biases in the judicial process which operate very much to the detriment of the
o naive, the inarticulate and the powerless (Baldwin and McConville, 1977, p95). Atkinson and
Drew discovered that défenaahts had been described in various ways, bafﬂéd, bullied,
thwarted, misunderstood, coerced, oppressed and manipulated.;rv\»leither were these numerous
- and unpleasant experiences.considered to have resulted from puré coincidénce, bﬁt rather as a
result of the activities and utterances of judicial and court officials and from the way that the
occasion is organised (Atkinson and Drew, 1979, p11). Carlen's detailed study of the
maéistrates' courts concluded that the trials in the lower courts far from beihg"an impartial
weighing of each side's case, as is claimed in {he rhetoric of the legal system, are in reality no
more than elaborate games, rituals, in which.those who regularly participate know the rules,
whilst the defendants are just ther_@ to act as the 'dummy players' and absorb the gains and
l;sses of the other players. If the défendant steps out of the prescribed role and challenges the
absolutism of the legal rules on the grounds of ' ..an overt appeal to commonsense, the
defendant's challenge can be portrayed as being either out of place, out of time, out of mind or

out of order' (Carlen, 1976, p104). ~
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The plight of the defendant has been recognised by those within the system. Indeed
in Sweden attempts have been made to make the ériminal trial much less formal and solemn.
"Despite this, an overwhelming majority of defendants still maintain that standing trial remains
an upsetting experience (Adelsward, Aronsson and Linell, 1979, p7). Whilst nothing as
‘revolutionary’ as this has been undertaken by the English courts, Rosemary Thompson, then a
Deputy Chairman of tt{e Council of the Magistrates‘ Association:; wrote to its members on the
subject of 'Dealing with Disadvantage'. She reminded the magistrates and particularly court
chairmen, ‘how alien and unfamiliar a court actually is to defendants and witnesses'. How
difficult it is for those who are not familiar with the courts to identify the various roles, and how
baffling the procedures can be. She was particularly critical of the language which she
described as arcaﬁe and which 'assumes that everyone in cburt is well educated and articulate'.
So how can the court chairman assist the situation and ensure that both the witnesses and
defendants are able to communicate to the court and say what they want say without too much
unnecessary stress? The things which Thompson considered to be totally inappropriate were
‘overbearing, domineering or uninterested demeanours'. So too is the language which is too full
of legal expression and jargon. The chairrhan needs to be alert to non-understanding and ready
to explain decisions in the simplest and most ever§day language which is consonant with the
dignity of the court. It needs to be recognised that witnesses do attend court in order to help the
judicial process and that defendants are innocent until proved guilty. Neither group should find
that the expen‘ence' 6f attending at court itself causes greater anxiety and tension than is
inevitable. The chairman should ensure therefore, ' ..that they deal with everyone with
~ perception, understanding and sensitivity to any kind of disadvantage they may feel
(Thompson, 1992, pp111-112).

1.2.2.5_The courfroom ceremony, unnecessarily humiliating or an appropriate part of

punishment process?
The courtroom ritual has been perceived as a degradation ceremony, a ceremony

~ which allows society to express its moral indignation by affecting the ritual destruction of the
accused, who is portrayed as an enemy of the people and their consensus values. It is in reality
“'a ceremonial stripping of a man of his dignity' and acts as a prelude to the judicial punishment.
The courtroom proceeding is organised as a ceremonial confrontation between the legal order
and the person who is said to have violated that order, a confrontation which has been
purposely designed to induce a certain type of impact on the violator. To this end the courtroom
ceremony 'is characteristically organised to degrade and humiliate the delinquent invoived'
- (Garfinkel, 1956, pp420-424: Emerson, 1969, pp172-174: Carlen, 1976, pp23-24). Indeed,
Carlen claims that 'bewilderment and embarrassment are openly fostered and aggravated,
uncertainty cdolly observed and manipulated' (Céyrlen, 1976, p20). Neither is this practice
_ universally condemned, indeed there has always been a school of opinion which has regarded
the inconvenience and the humiliating expeﬁegge' of the court appearahce as an appropriate



part of the punishment (Raine and Willson, 1993, p125). But is the degradation ceremony
common to all courts? The Parker et al study of the early eighties found that whilst the
‘countryside court' behaved in a 'disagreeably aggressive and bombastic way' towards the
defendants, the proceedings in the 'éity court’ were characterised by civility to all including the
defendant and his parents by due process (Park‘er et alv, 1981, p49). The fact that there is some
unacceptable treatment of the defendants appears not to be in dispute. It is a matter which has
. also been condemned by people within the coUrt system as being ‘grossly improper'. (Young
and Clarke, 1980, p24). In their book, 'Chairmanship in Magistrates' Courts', they write, 'Every
person whatever he may have done, or be alleged to have done, deserves to be treated with
the dignity that is due to him‘as a person. .. It should never be forgotten that the defendant is a
human beiﬁg, with the same sensitivity as éveryoné else'. They do, howéver, insist that
courtesy needs to work both ways and if a witness or a defendant shows disrespect or contempt
for the court then, '..the chairman should not hesitate to rebuke him'. Ralphs and Norman
writing twelve years later were also advising court chairmen that, 'The court should never
further diminish the defendant's dighity'. (Ralphs and Norman, 1992, p17). The Leeds District
Magistrates' Court issued a set of guidelines to its regular courtbusers in which it stated, The
main purpose of this document is to reinforce the authority of tﬁé court and to ensure that the
dignity of all court users is recognised and respected. .. Magistrates; officers of the court and
court staff should address one another and defendants, witnesses and members of the public,
in a respectﬂ]l and courteous manner appropriate to their position' (Leeds District Magistrates'
Court, 1994). Raine dUring his research in the courts found it reassuring 'that the "majc;n'ty of
users perceived their personal treatment by the court officials to be satisfactory, though in
some respects considerable scdpe for improvement was identified with implications for the
training of those dealing with the public, this applying particularly to court bstaff' (Raine, 1991,
pe). | -

But how does the ’dégradation ceremony' affect the defendant? Emerson expressed
the view that, 'Blumberg's finding that the criminal convicted on a guilty plea quickly reasserts
his innocenCe,[previously discussed), does not as the author argues, unequivocally indicate that
the courtroom' ceremony is without profoundly deérading,effecté. indeed it is a plausible
suggestion that the post guilt proclamation of innocence reflects exactly the need td re-assert
and re-establish self on favourable terms after a deeply humiliating experience' (Emerson,
1969, p214). ' :

1.2.2.6 The squalor of its environs. The court waiting areas.

" Not only were the courts criticised for the way in which the defendants were treated in
the courtrooms, the waiting areas of many old court buildings were also described as
antiquated, crude and squalid. Conditions Which prompted Carlen to comment tﬁat, '..the stark
contrast betweeh the ceremony of the 6ourtroom and the squalor of its environs, as well as the

-chronic organisational conflicts within the courts, mirrors the contrast between legal rhetoric
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and judicial reality'. Not only was it the squalor of the waiting areas which was criticised but also
the long waiting time which the defendants were often expected to endure, a time when they
are said , ' .. to become more and more nervous, harbouring fears, usually unfounded, that they
will be sent to prison' . These waiting areas often lacking the necessary facilitiés to enable the
defendants io either consult with their solicitors, speak with their probation officer or obtain
refreshment (Carlen, 1976, p27: Raine, 1991, p5). Not only was it the defendants who were
subjected to this far from satisfactory environment, witnesses and victims were also expected
to wait for long hours in the same room as those they were testifying against (Raine and
Willson, 1993, p36). These were all unsatisfactory situations which warranted change. While
some were berhaps dependent upon the provision of new buildings, it was also suggested that
some situations could be improved by, ..block listing to reduce Waiting times and smiling staff

to keep tempers sweet and so on' (Raine, 1993, p50).

1.2.3 JUSTICE AND EFFICIENCY.

1.2.3.1 A Lebanese bazaar, a washing powder commercial, or justice in a magistrates’.

The magistrates’ courts have frequently attracted criticism from researchers for the
way in which they dispense justice and in particular, ' .. for their role as a conveyor belt for the
guilty pleas which constitute 95 per cent of their caseload (McBamet, 1978, p23: 1981a, p181).
Rosett gained the impression that the guilty plea process, ' ..looks more like the purchase of a
rug in a Lebanese bazaar than like the confrontation between a man and his soul' (Rosett,
1967, p75). Bottoms and McClean expressed the opinion that the process had much in
common with a commercial for a washing powder, 'it was slick, rapid and familiar'. A process
where the ’emphasis had been placed on Speed rather than on faimess (Bottorhs and McClean,
1976, p137). Carlen iﬁsists that in the magistrates' court the ideals of justice have been
'subjugated to organisational efficiency' it is a place ‘where, 'contrived alliances and tacit
understandings between court officials ensure that the cases are disposed of as quickly as
possiblé' (Carlen, 1976, p95). Others have afgued that the need for speed has routinised
magistrates’ justice too much (White, 1985, p61), and that many of the injustices which occur
are essentiélly the product of a system that gives too little protection to the innocent and too
often “sacrifices the needs of the individual to the requirements of bureaucratic efficiency
(Baldwin and McConville, 1977, p115). McBamet concluded that the positive characteristics of
summafy justice are not legal as much as they are economic and bureaucratic. In short it is
. fast, eésy and cheap (McBarnet, 1981a, pp189-192).

| Lord Donaldson Sitting in the Court of Appeal in 1989 stated, "Time spent in court is
'costly boih io the nation and the parties. It is theréfore vital that it is used economically and

effectively” (cited in Pannick, 1992, p1 94). Samuels as we have seen considered the

administration in the magistrates' ‘courts, " little short of scandalous', and that the magistrates'
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courts must qualify as the most inefficient public institution, in which there are ‘'unacceptable
delays, users are deeply frustrated, cost is excessive, injustice, alas, inevitably results'
(Samuels, 1991, p66).

1.2.3.2. Justice delayed is justice denied, justice rushed is justice denied -
Adjournments and delays in the magqistrates' courts.

As has already been indicated, a great deal of concern has been expressed by those
who work in the magistrates' courts about what they see as the inefficiencies within the system,
and of particutar concern are the number of adjournments and the lengths of the delays. The
Magistrates’ Association's Legal Committee communicated to its members its concemn about
the substantial ihcrease in adjournments. Adjoumments were requested by prosecutors who
‘required time either to prepare advanced disclosure, to réview cases in order to decide the
appropriate charges, or time to obtain further evidence. These were just.some of the reasons
given. On the other hand, the defence request adjournments so that legal aid applications can
be dealt with, because they have not received the advance disclosure to which they are
entitled, or just simply because they need to take instructions. Both parties ask for
adjournments because of the r)pn-availability of witnesses. The committee did remind the
members that the granting of adjourmments is not an administrative decision but a judicial
" decision (The Magistrate, 1993, p69). The question is should adjournments be granted as a
matter of course? Some argue strongly that the preparation of cases, whether prosecution or
defence, should not be hurried, 'even if some delay Seéms wilful on the part of the defendant,
because to do so would compromise justice' (Raine and Willson, 1993, p152). Alternatively, .
Green, a former Director of Public Prosecutions argues that when there is a delay in the
proceedings, when cases are adjourned, then witnesses’ memories fade, witnesées move away
and cannot be bbrought back to court, and so it is often in the interests of justice that the
defendant is brought to trial speedily. In Green's opinion, 'Justice delayed is justice denied'.
~ However he also concédes that on occasions, ' ..justice rushed is justice denied as well'
(Green, 1990, p195). Crowther, a barrister, a former stipendiary magistrate and Recorder, in an
—-address to the Middlesex Area magistrates was critical of the magiStrates and their part in
contributing to the increased delays and costs in their courts. He said, "Lay magistrates are
often too tolerant of requests for adjournments by defendants, solicitors and the CPS. These

have become so easy to gain that magistrates no longer ask themselves what is reasonable. If

~ they were refused more often, word would soon get around and motivate others to move more
quickly” (The Magistrate, 1990, p198).
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1.2.3.3 The three E's, economy, efficiency and effectiveness.

I‘n the early nineteen nineties much of the emphasis in the magistrates' courts had
shifted and was more concemned with managerial organisation and administrative performance.
The three E's of economy, efficiency, and effectiveness had become the watchwords of the
court administrators. The previously mentioned LeVay Report, combined with other initia{ives,
such as perfomance related pay schemes and fixed term contracts for senior staff, were seen
as the way forward, a way of creating a more efficient management structure, improved
management performances and the way to develop a better quality of service for those having
to use the courts. Policies which prompted the then chairman of the Bar, Anthony Scrivener
Q.C., to condemn the proposals as being more appropriate to " ..a meat packaging factory"
(Réine and Willson, 1993, pp111-116: Walker and Starmer, 1993, p1 55:> ‘Rozenberg, 1994,

p50). In 1992 the Home Office introduced a new set of performance related criteria which
would be used in deciding a court's funding allocation. Courts would in future be allocated their
finances dependant upon how many cases they handled, how efficiently they enforced the fines
they had imposed, and to a lesser extent the speed and quality of their work. Scrivener also
criticised'this initiative as being 'designed to save money rather than to dispense justice'
(Rozenberg,1994, p51). Concern was-also expressed by the court administrators themselves.
J.D.Green, the Clerk to the Justices at St.Heléns, publicly condemned these proposals and
argued that, 'The product of justice will .. be increasingly disregarded and the budgetary

- rewards will go to the courts with the efficiency of the'saus_age machine' (Green, 1992, p19).

» There were also strong arguments that this p;e-occupation with managerialism had
affected the nature of the justice which is dispensed in the courts. Jones was of the opinion that
‘there has also been a shift away from a formal commitment to rational justice and the 'rule of
law' to managerial justice’. She claimed that in the new criminal justice system, recognising the
rights of the accused persons can be seen as being inefficient and uneconomié. The due
process of law is seen as being too expensive, t0o inefﬁcieht and too ineffective. In any case
the -;old system' let too many guilty people go free. (Jones, 1993, p200). '

S_inde the initial proposals were introduced, the Lord Chancellor, due to a risin‘g tide of

: opposition‘has found it necessary to make a number of concessions, and the proposals

| concerning fixed term contracts for senior staff and performance reléted pay have been totally

withdrawn (Rozenberg, 1994, p277). ’ '

1.2.4 POWER AND INFLUENCE.

1.2.4.1 The message sent is not always the message received.

The power of the clerk, solicitor or'magistrate is illustrated by their ability to convert
" the message which the defendant is trying to convey into one which is more aligned with their
~ own perceptions of the criminal justice system and the decision making process (McBamet,

1981a, pp181-183: Brown, 1991, p112).
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But who possesses the real power, and who exerts the greatest influence? Brown has
no doubts, not only does the final decision rest with the magistrates, they also have an
.- advantage in ‘the politics of translation'. In practice 'they can refuse to consider information
which is not presented in an a_cceptable way and thus establish obligatory passage points. They
are potentially, therefore, the most powerful of the would be definers' (Brown, 1991, p1 0).">But
in arriving at their decisions, which factors have the greatest influence on these magistrates?
Parker et al concluded that, 'sentencing is more influenced by the magistrates own moral
judgemeht of the defendant's character than by anything else": This preference for one's own
judgement is created, 'because of the belief that few of the courtroom actors who make
sentencing recommendations to them can be trusted as free of bias in favour of the defendant’
(Parker €t al., 1989, p102).

As has already been discussed, the relationships-between the magistrates and their
clerks are somewhat complex. These range between the magistrates being described as, ' the
puppets of the clerk' (Parker et al, 1989, p100), and the clerk being depicted as, 'being very
much like the butler' (Brown,1991, p102: Raine and Willson, 1993, p186).. But what is not in-
doubt, and as discussed in an earlier chapter, the magistrates' clerks and their court clerks,
whether as the 'puppet master' or even as the 'butler’, are very important and influential people
in the magistrates' courts. | _

Previous discussions have identified some of the perceptions which the magistrates

possess about advocates. There are defence advocates who are seen as unprepared and who
inhibit the magistrates' search for the truth of the case. Prosecutors are often seen as being
young, inexperienced, unprepared and inarticulate, but they are also seen as a source of »
unbiased information. But how influential are the advocates? In the opinion of Carson, their
influence can be quite considerable. Because it is the advocates who decide not only what
questions will be aslked, but also how the questions will be directed, this function effectively
gives the advocate the power of- a censor. In reality, ‘the lawyer determines what the court
hears almost as much as if he or she were to both ask the questions and.give the answefs"’
(Carson, 1990, p38). ,
' Finally, how much influence do the probatioh ofﬁéers have, or to be more precise the
reports which they prepare and present to the sentencers? As has already been shown, the
probation officers are seen by some to be well meaning but soft and as bein_g too much oh the
side of the defendants. The Probation Service has;been criticised for its unrealistic and totally
- negative approach to custodial sentences. There are magistrates who have accused the -
probétion officers of trying to usurp their powers, others accuse them of making unrealistic
recbmméyndatidns’. However it is generally agreed that the probation officer is closer to the
defendant and therefore has a more intimate knowlédge of the defendant than the,magisirates
themselves. Because of this the reports which they present are seen as a valuable aid to the
magistrate's own assessment of the defendant's character (Parker et al, 1988, b95).
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1.2.4.2 'Plea bargaining has no place in the English criminal justice system'.
The heading for this section is a quote attributed to Lord Scarman and was made in

1978 (R v Atkinson cited in Raine and Willson, 1993, p131). Some fourteen years later Pannick
was advocating that the lawyer is paid to argue the point, not to decide it (Pannick,1992, p133).
Yet in 1976, Carlen wrote, 'Everybody knows that there is m.uch negotiation between police,
counsel, defendants and probation officers outside the court. .. But in the open court the law is
displayed as a symbol inviolate, a power transcending machinations of the powerful and self .
interested' (Carlen, 1976, p113). This aspect of the 'proceedings’ was also a cause of concemn
for Baldwin and McConville who argued, 'If a reduction in sentence for a guilty plea is
administratively necessary it should, in our view, be so stated and not disguised in the legal
play of words which may be convincing to lawyers, but would be viewed by anyone else as
mere cant and hypocracy' (Baldwin and McConville, 1978, p125). In the early nineteen eighties
there was still a great deal of evidence which indicated the continuation of pre-court, out of -
court and-indeed in court negotiating. The three major players in this activity were the clerk, the
prosecutor and the defence solicitor. The people who were notably absent were the magistrates
~ ‘who Were almost totally ignorant of the exlensivenéss of attempted pre-court negotiations'
(Parker et al, 1981, p50). ' '

‘Now in the nineteen-nineties there is no longer the need for these covert activities.
There‘ has been an official shift 6f emphasis, the introduction of a number of new initiatives,
among which were the introduction of administrative penalties. These included fixed penalty
procedures, cautioning by the police and vehicle rectification schemes. In addition pre-trial
conferences and reviews were introduced, the latter providing 'fertile ground’ for plea, or charge -
bargaining. All are procedures which could imply.some transfer of decision making away from
the judiciary and towards the othér agencies (Raine and Willson, 1993, Chapter 6). Some of
these procedures have also conferred broad discretions upon the poliée and the CPS in relation
to prosecution decision making. In fact it can be argued that the CPS now possess the power to

. veto any prosecution and is therefore'the ultimate gatekeéper of the criminal courts _(Lerig,
McConville and Sanders, 1992, p132). | | ‘

' So what is plea bargaining, or charge bargaining as it is sometimes called. It typically
involves the defendant égreeing to plead guilty in exchangé for the prosecution withdrawing the
initial charge and substituting a less serious charge in its place. In the strictest sense it can be
argued that the parties involved in the ‘deal’ have supplanted the magistrates in their role as
the decision makers. The Iéw in practice places Iitﬂe constraint on the prosecutor's ability to
'chargej bargain’. The Crdwn prosecutors héve the authority to make additions, deletions or

B alteratidns to charges. Having said that the 'Code for Crown Prosecutors' does stipulate that,
'The overriding considération will be to ensure that the court is never left in the position of -
-~ being unable to 'pass a sentence consistent with the gravity of the defendant's actions ..
~ Administrative convenience in the form of a rapid guilty plea should not take precedence over\

the interests of justice'.
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But the administrators and advocates have not been slow to recognise the opportunity
for economic benefits. The pressure which is being put on the court managers to achieve
greater efficiency has encouraged a trend towards pre-trial intervention (Walker and Starmer,
1993, p155). The strategy can aiso be adopted to increase the chances of a case being decided
in the magistrates' court, (assuming that the lesser charge is a summary offence or an offence
which is triable in either the Crown Court or the magistrates’ court). Summary justice is cheaper
and this is a way of saving money (Raine and Willson, 1993, p131).
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CHAPTER 2 THE METHODOLOGY.

2.1 SELECTION OF THE TOPIC - A practical research programme based on personal
interest. . '

According to Jorgensen, the selection of a topic can be dependant upon a number of
different factors. It can be a matter of personal interegt, a subject of some scholarly concern, or
it may even result from a matter which is viewed as problematic by other people and is
therefore considered to be worthy of investigation and analysis. In referring to those topics
which are derived from personal interest, he expressed the view that, '‘Personal interests hoid
potential for new insight and creativity, inspired by emotional and intellectual identification with
the topic of study. .. These interests may be what sustains a participant through months or even -
years of demanding labour (Jorgensen, 1989, p27).

Whilst my own choice of topic could be said to be a matter of scholarly concem,' the
real stimulus was very much a matter of personal interest. My interest in the proceedings in a
magistrates’ court was derived from my experiences as a lay magis{rate and the knowledge
and outlook which | had acquired as a social science undergraduate. A combination in which
some may consider there are a number of conflicting components. Haralambos c;laims that the
sympathies of many sociologists tend to lie with the deviant. (Haralambos, 1985, p451). indeed
Becker has argued that in practice the agents of social control, the police, the judges, fhe
. probation and prison officers are the real villains of the piece, 'Thbse who process the deviants

and slap on labels' (Becker, 1963, pp155-162). As a magistrate of some experience, | was well
~versed in the court, its procedures and its people. Whilst not accepting evérything that |
witnessed in the courtroom at its face value, the questions which | was prompted to ask were
generally constrained by my knowledge of the environment into which | had been socialised.
However as a social scier}ce student, | had been introduced to the works and concepts of the
symbolic interactionists and in particular to the works of Goffman. | was specifically interested
in his theories of dramaturgy and role playing (Goffman, 1959), both of which | cohld associate
with my own experiences of the courtroom. It was therefore, from these arguably different
perspectives that the topic which I had chosen to research originated. o
" But it is not always sufficient just to have a personal or philosophical interest in the
topic, there can also be more practical matters which need to be considered. As a lone part-
time researcher, constrained by the demands of a full-time occupation in the steel industry, and
with only a limited amount of time which could be allocated to a research project, this also had
to be an influential factor in my choice, albeit a consideration which was subordinate tq the
more theoretical factors. But it did mean that the project had to be relatively small and it had to
‘be in a setting which was both easily accessible and conveniently located. My choice did
indeed heed McNeill's warning that a lone researcher can only bé involved with relatively small
groups or a clearly delimited social context and that when choosing the topic, observers must
always consider the matter of access and be aware that some institutions or groups do have
the power to restrict or even refuse access to rg?earchers (McNeill, 1990, pp125, 71). '



In selecting my own topic | did have a personal interest, based not only on a wealth of
experience gained as a magistrate, but also the newly acquired academically motivated
questioning approach of a social scientist. 'A qualitative study of the interaction in a
magistrates’ court', did meet the criteria of studying a relatively small group. Because of my
standing in the magistrates' court as an 'insider’, 1 did not foresee too' many problems in gaining
access to either the group to be studied or even to some of the less accessible areas of the
setting.

2.2 THE LITERATURE SURVEY - Magistrates' justice, the 'just world’ of the insider or

the ‘repressive world’ as portrayed by some observers?

In my naivety | thought that a research project consisted of selecting a topic, gairﬁng
‘access to the study setting, carrying out a number of overt or covert observations, conducting a
number of interviews and discussions with the relevant members of the group being studied
and then withdrawing from the setting in order to write and submit a thesis. To my surprise my
supervisors told me that it could take the best part of a year to even review the relevant
literature and only when | had do;ie this would | be properly prepared to enter the setting as a
researcher, a setting in which | had been personally involved for fifteen years. They were right,
| was wrong. ‘ '

' The benefits which can be obtained from a review of the literature are considerable. it
allows the researcher to consult previous knowledge and experience, or in my case, knowledge
and experience gained from a different perspective. It enables the researcher to consider, and

“to utilise where necessary, the discussions which have already taken place in the particular
area of interest and to use these, where appropriate, in support of an argument. This is in effect
borrowing the authority of earlier researchers (Gilbert, 1993, pp29-30). A research of the
literature may also stimulate ideas, assist in the formulation of specific research questions and
assist the researcher to 'devise a theoretical or analytical framework' (Arber, 1993, p35).

In my particular case the result of the literature research had a more unusual
outcome, the initial reaction being something of a culture shock. At the outsef it was suggested
that | should read 'Magistrates' Justice', Carlen's study of the mégistrates"couns which had
been published in the mid-nineteen seventies, a period which approximated to the time that |
had been appointed to the magistracy. Through this work | was introduced to Garfinkel,
Emerson and Blumberg. Sometime later | was reading, amongst others, McBamet, Bottomley,
‘Baldwin, McConville and the studies of Parker et al. Who were these people | asked, and how
could théy describe the law courts, and in particular the magistrates’ courts, the courts with
which | was so familiar, in such derogatory terms? | came across unfamiliar phrases such as
‘an organised system of complicity' (Blumberg, 1967). 'This courtroom ceremony is
éharacteristically organised to degrade and humiliate the defendant' (Emerson, 1969, p174).
'The courtroom proceedmg is one of those barbarous ceremonies.. (Goffman 1952, p503). |

saw the courtroom procedure described as a 'ceremonial stnppmg ‘of a man of his dignity'
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(Garfinkel, 1956, pp420-424). Carlen used such expressions as 'ritualistic control of the
situation’, the 'convoluted control of information' and ' the suppression of alternative
performances'. She perceived the function of the courts as the 'protection of the institution of
private property and the prevailing modes of capitalist production' (Carlen, 1976, p12).
According to McBarnet, thé lower courts were 'deliberately structured in defiance of the
ideology of justice' and that 'almost all criminal':law is acted out in the lower courts without
traditional due process' (McBamet, 1981, p153).

If this was how the courts were perceived, what about the magistrates? What about
me? Parker et al questioned our competence. We were seen to be predominantly middle aged,
middle class, not legally trained, in fact not very well trained at all. We were not considered to
be very 'streetwise' and often lacking the insight into the social world of those we judged. When
in court ‘they put on a mask and play in role and become highly selective in which parts of their
life experienced selves they employ when acting as magistrates'. But neither are we interested
in making fools of ourselves and in order to conceal these shortcomings, we leam tb value the
formulae which we are given. Parker also argues that contrary to popular opinion neither is
magistrates' justice cheap ( Parker et al., 1981, pp66, 134: 1989, pp171-173). All very damning
and at that time these were comments which received anything but my whole hearted approval.

So how does a mixture of a 'subjective participant’ and an 'objective researcher’ react
to these types of criticism? Is the magistrates' court the world of the insider, where despite its
admitted shortcomings, the aim of the system is seen as the dispensing of justice as impartially
and as efficiently as it can, a place where the members of the c;ommunity can be judged by
their peers? Or is it the world as viewed by some observers, a degradation ceremony designed
to humiliate the defendant whilst protecting the institution of private property and the prevailing
modes ‘of capitalist production? When reviewing the Parker et al study 'Unmasking the

'Magistrates' J.E. Towler J.P. wrote, 'Draw breath, .. suppress indignation, count to ten, .. Home
| truths are never comfortable but to see yourselves as others see you is often salutory, and
_ even half truths deserve attentlon '(The Magistrate, 1990, p91). With this advice in mind | was
able to set out one of the main objectives of the research, 'To evaluate how in reality courtroom
interaction conforms to the abstract ideals of justice'. In addition, the literature survey
succeeded in stimulating a number of ideas and it also assisted me in formulating a number of
specific questions for my research, questions which in practice helped me to distance myself

from the more familiar insider role with which | was automatically associated.
2.3 THE SELECTION OF THE SETTING.

2.3.1 To_play on my home ground or to fry and arrange an away fixture.

Should 1 choose my own court as the setting for an in-depth study of courtroom.
interaction? A setting of which | had a detailed and intimate knowledge, not only of the court

and its procedures but also of its people? Or should 1 select a ‘foreign' setting, a court where |
33



N N B o

1 # 2
#
K ) #
# 2 2
$ 0 - 0 # 2 1 $
$ # K G
# 4" 1 1 !
5/ 9 A # -
2
0 2 2 /I 3
, 2 #
1
$ 2
2 #
?# 0 -
#
G $ 0 2 2
2 #
-] G #
2/ + 2.
# -
- 12"
# -
# 2 .0
B # ?1 G
- 13
2 >
2 1
# 1
?2 2 #
#1 0
# - ? 4A #

37

. H# -
# 1
- #
1
2 K G
K $
# 1 - 1 -
I 5/ %
# 4A # 1 111
2
0/ $ K"
K $ 2 - - 13 2
? B ? - 2
# - # 2
#
G
K $ 2 $ 0 2 2
- 2 1 %2
1 A # 1 #
2., - -
2
/A A #
.
Y -
# 1 B /1
2
?B # ?/) : 2 /)
B./ $.
$ # 1 $
# 2 1) #
" A # . 1 ?) 2
2 2 -
1 111 --< ><@5/ $ 0 2 # 2



) #1
- 2
$
# >
- /)
- # -
?- ? B L
2 . 2
# 1 -
# # -- 2
3 1 3
# 2
A
) 2 ?
- 9 -
/
3
I % 2
* 3
2 # #
2 ( # 3
) - 0o 2
2
2 3 2 3 /)
/< +'($ $& "6 3& +) >) -
$ #
# #1/
-- - -2
#
& -
# # 4 1 1151
- 4+ . 1
#

;@

-@<5/ &

1

-< 5/ G

1

#1

/

)

?/



access. Even the so called open institutions may become decidely closed and react -
defensively, erecting barriers against anything which is perceived as an external threat from
hostile intruders (Hornsby-Smith, 1993, p59). Even where access is granted to a setting this
may require extensive negotiation With, and permission from a 'gatekeeper, if not for access to
the setting itself, permission may well have to be negotiated to access some of the less public
elements of the setting (Arb'er, 1993, p37). My only knowledge of these and other pitfalls was
what | had read in the literature. At no time did | experience this type of response although |
was aware that other requests to the court to assist in academic research had been refused. |
also realised that in the past both the courts and the magistrates had been subjected to quite
severe criticisms, my own review of the literature had indicated as much. | was soon to realise
that | was a privileged researcher, and this of course was due to my 'insider' status. | was not
seen as the hostile intruder or as an external threat, it was also considered unlikely that | would
be interested in exploiting the situation or that | would make any damaging disclosures. But
these are all assumptions, in reality it was not considered necessary to discuss such matters.
Neither did anyone try to hijack the agenda (Fielding, 1993, p160). What | was offered was a
very positive promise of support.

Jorgensen writes, 'The most ideal situation is one in which the authorities and other
participants in the setting welcome the researcher, where overt access is gained by seeking
permission from the highest possible authority andiéfbnvincing everyone in the setting that the

" researcher can be trusted. The more the people in the setting, especially those in positions of
authority, are prepared to support the research, the more likely is successful access to the
setting (Jorgensen, 1989, p46). In my case most of the criteria set down by Jorgensen
appeared to have been achieved.

But can constraints be inadvertently placed on the researcher, not because there is a
lack of trust but because there is a high degree of trust? Can an assumption that 'we are in safe
hands with this researcher’, or 'this researcher will not reveal any damaging disclosures', in
practice inhibit the researcher's 'quest for the truth of the matter'? This was a dilemma to which
| gave a great deal of thought. | concluded that as a social scientist | must ensure that the
research would bev carried out with a high level of objectivity and in reality | did not see my
research being constrained to either a greater or lesser extent than that of any other researcher
who would also be bound by the ethics, the rules of confidentiality and the protection of the
individuals anonymity and privacy which are said to be the cornerstones of any social research.

2.5 RESEARCH DESIGN - Some researchers seem to have loose notions.

'Some researchers seem to have loose notions of what they are intending to
investigate once they have negotiated access to a research site' (Bryman, 1988, p67).
Bryman's statement was an accurate description of my own situation. After | had negotiated my
;acr'éess to the courts. | did not really appreciate what the next steps should be, what was

expected of me, and | entered the study area with only the most basic of plans. Once again it
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was back to the literature, back to the 'drawing board'. The literature referred io a research
design, an approach which was likened to a ‘blue.pn'nt', a procedure which should be defined
and organised 'so that it allows the researcher to see how each step will follow the one before’
| 'and in so-doing will enable the reseacher to develop a knowledge and understanding. of the
situation (Fettermén, 1989). A good research design allows the researcher to develop a
systematic and knowledgeable approach to the research as well as providing a system for
managing valuable time and a method of checking actual progress against a plan. The basis of
the research design in the opinion of Pelto, is that 'it involves combining the essential elements
of investigation into an effective problem solving sequence' (Pelto, 1970, p331. Fetterman,
1989, p18: Arber, 1993, p33). According to Fetterman , a useful research design 'limits the
endeavaour, links the theory to the method, guides the ethnographer....' (Fetterman, 1989, p18).
But are loose notions or loose strategies necessarily a bad thing in ethnographic
research? Should research be subjected to a set of rigid rules and conditions? Filstead argues
that 'qualitative research is concemed with the discovery of theory rather than the veriﬁcatidn
of theory' (Filstead, 1979, p38). Jorgensen expresses an opinion that, 'Whilst the researcher
may have a theoretical interest in being there, exactly what concepts are important, how they
are or are not related and what therefore is problematic should remain open and subject to
refinement and definition based on what the research is able to uncover and observe’
(Jorgensen, 1989, p18). Whilst not being a supporter of researchers with loose notions, Bryman
appeared to support the principle of open strategies when he wrote, 'an open research strategy
widens the opportunity of uncovering entirely unexpected issues which may be of interest to
researchers and beneficial to research, areas which may not have been visible to them had the
scope of the study been foreclosed by a structured, and hence a potentially rigid strategy'
(Bryman, 1988, p67). My own mentor, Ashworth, wrote that in ‘insisting on the refutibility of
theories, the testing of the hypotheses, the setting up of the research needs, if appropriate, to
allow the data to run counter to expectations if that is how the world actually is' (Ashworth,
’1 987, p8). With regard to my. own research, my preconceived ideas and familiarity with both ‘
the setting and the people within it, | considered a more open approach as being particularly
appropriate. However Ashwoﬁh did add the proviso that in arguing that qualitatiVe research can
deliver adequate descriptions with demonstrable validity this adequacy and validity does
depend on the correctness of the research procedure. The question of validity echoes
throughout the literature. It is argued that social scientists are likely to exhibit greater
confidence in their findings when these are derived from more than one method of
investigation, direct experience and observation, ‘interviews with a range of different informants
and documentation are all. suggested as ways of gathering ihformation. By using a variety of
techniques, the influences or leads drawn from one data source can be conobora{éd by another
(Denzin,1970, p310: Lacey,1976, p60: Fetterman1989, p89: Jorgensen, -1989, p53). It is also
suggested that it is extremely important to ask whether or not and the extent to which the

researchers' procedures have provided direct access to the insiders' world. Limited access
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generally results in less valid and reliable findings (Jorgensen 1989, p37). In the familiar world
of the courts, as an insider who had already forged many relationships over many years, as a
member of various committees and as the recipient of a great deal of documented information,
| envisaged little difficulty in fulﬁlling‘ most of these requirements.

. 2.6 THE SURVEY PERIOD - An insider trying to get out not an outsider trying to get in.

Certain authors recommend that the research process should be divided into a
number of separate phases, the favoured number indicated is three. The initial phase,
described as both the ‘passive stage' (McNeill, 1990, p79) and the 'survey period' (Fetterman,
1989, p18), is a period in which the researcher seeks to gain an understanding of the culture, a
time to learn the basics, to become familiar with the language, and to identify the various
retationships which exist (Bryman, 1988, p150). It is seen as a relatively unstructured period, a
period when information is gathered by means of informal conversations and informal
observations. The second phase is the 'interactive stage’ (McNeill, 1990, p79) or the ‘post-
survey -period' (Fetterman,1989, p18). This is a more structured period during which the
researcher needs to identify not only the significant themes but also any gaps and problems
which exist within the research. By means of observation and formal interview the researcher
- should by this time have started to penetrate the 'fronts' which are invariably erected against
the outsider. The final phase, normalily referred to as either the 'review or re-appraisal’, should
be a highly structured phase. By this time the researcher should have identified the certain
relevant patterns of behaviour, the goal of the researcher should be clear and he or she should
be in a position to test their ideas. This is also the time when a review of the earlier phases
should be undertaken. This is also the point of the project when the researcher should be giving
some thought to the timing and method of withdrawal from the group.

While | found all this theoretically and academically interesting, how could it be
applied to my own project? There was no doubt that some of it was relevant, particularly the
second and third phé“ses'. Although | wasn't an ouisider | could still envisage‘ some people
erecting 'fronts' against this 'part-time amateur stfbking his nose into the world of the courtroom
professionals'. Andther problem to consider was in the third phase, whilst | would have to
decide a time to withdraw from the setting as a researcher, in reality | could remain, and would
expect to remain, in the study area for many more years as a magistrate, | wasn't in a position
where | could just 'cut and run'. But what about the initial period, the 'survey period', a time of .
informal conversations and informal observations, a time to gain an understanding of the
culture, to learn the language, to familiarise oneself with the setting and its people? |
considered that | had already carried out a survey period of approximately fifteen years
duration. But should the idea of a survey period just be simply rejected? | still had a problem. It
is true that | was not an outsider trying to gain access, but | was an insider trying to distance
myself from the inside in order to carry out an objective, valid and relatively unbiased piece of

research. As a 'senior' magistrate, | not only knew the people within the setting but they knew
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me. They did not know me as a social science graduate who was undertaking research but as
someone who regularly presided in the courtroom and who tradition demanded that | be
addressed as either "Your worship' or 'Sir'. My requirement from the initial phasektherefore was
to disentangle myself from my more‘familiar and formal role in order that people would function
'normally' when | was bresent in court in my informal role, to recognise my role as a researcher A
and during interview to describe things 'as it is' and not the wéy they think that | think it should
be.

. 2.7 FAMILIARITY AND STOCK OF KNOWLEDGE - Can 'insider’ researchers see the

wood for the trees,

There is within the methodology a deal of discussion about the advantages and
disadvaniages of a researcher's familiarity with a setting and the value or otherwise of the
'stock of knowledge' with which the researcher may be armed when entering that setting. This
discussion went straight to the crux of one of my concerns, my own familiarity with the study
area. One side of the argument suggests that personall experience gained from direct
participation'in the world of the insider is extremely valuable and especially if that experience
has been specifically derived from having performed rhembership roles in the setting.
Jorgensen refers to a number of examples to support this argument. Two of these ere the
research studies of Ferraro and Rambo. In the first example it is said that Ferraro's interest in
wife battering came about from her own first hand experience as a battered wife, and because
of this she was able to set up a quick rapport with other women who had suffered similar
experiences. In the second example, Jorgensen suggests that Rambo's previous subjective
involvement in the world of the exotic dancers which she subsequently researched, 'resulted in
a much more accurate (objective) description than would have been possible by any other
strategy' (Jorgensen, 1989, pp 27, 65). McNeill holds the view fhat, insider knowledge can be
advantageous because the central characteristic of social action is that it has meaning for the
people who are involved in it and in order to achieve this you have to start from where they are
(McN_eilI,' 1989, p69). Altematively outsiders are seen to have none of these advantages. Some
argue that outsiders cannot hope to aoquire more than a crude notion of the insiders world until -
they understand the culture and the language which is used to communicate its meaning
(Jorgensen, 1989, p14). It is also said that newcomers may lose their way in a maze of
unfarhiliar behaviours and situations (Fetterrhan, 1989, p41). Neither is this lack of
communication necessarily a ploy ori the part of the insiders to conceal the reality, many of the
groups 'own taken for granted pre-suppositions are not conscious and therefore cannot be
‘elucidated to newcomers' (Ashwonh, 1991). But there are counter arguments. There is an
argument which says that as an outsider looking in, the fesearcher can overview the scene
: noting major and distinctive features, relationships, patterns, processes and events. This is
extremely important because insiders do not view their world from this standpoint, and once

this newness gives way to familiarity then this original awareness will be forever lost
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(Jorgensen, 1989, .p82). Another concern which has béen, expressed is that although
ethnographic research into one"s own culture may not take as much time to reach the same
. point as someone who is less familiar, familiarity can result in some events being taken for -~
granted leaving important data unnoticed and unrecorded (Fetterman, 1989, p46). This concem
was al_So expressed by Ashworth, who, whilst accepting that the rich fore-understanding of an
insider.puts them in a good position to do relevant incisive wonlk, questioned whether they lack
critical distance, fail to see viewpoints other than the ones they are uséd to, and perhaps are
unable to perceive the taken for granted framework which maintains the social fabric that they
know, (but unreflectively), so well (Ashworth, 1987, p13). It is important at the outset of an
enquiry to remain open to the unexpected and especially if the researcher has previous
experience in the setting. Jorgensen writes, 'previous knowledge may be inappropriate,
somewhat slanted or even incorrect. As a researcher one should be properly critical of
personal experience. He wams, 'Your experiences, because they are your experiences, are
subject to even more critical examination than the experience of the other members
(Jorgensen, 1989, p93).

In an assessment of my own experiences and my own efforts to recognise them,
Ashworth described the situation very accurately when he wrote, 'Many features of attunement
to the stock of knowledge at hand are clear in the ongoing work of my student Gordon Read.
He is engaged in an ethnographic study of the magistrates' court. .. Read is himself a senior
magistrate having served for some fifteen years as a Justice of the Peace .. It has taken
Gordon Read a great deal of time to begin to problematize the magistrates' court with which he
is so familiar. To do this he had to absorb research literature, especially literature
unsympathetic to the cumrent working of the legal system, hek has had to spend time sitting in
the public area of 'the court during hean‘ngs'presided over by other magistrates and has had to
find ways of putting himself imaginatively into the position of the other players in the courtroom
drama, the various legal officers, the witnesses, the court functionaries and the accused
person. His membership in the stock of knowledge is an hindrance to observation, though
participation in the social worid is second nature (Ashworth,1991). ’

Ashworth was right, | had participated in the court setting for a decade and a haif. As
a magkikstrate | prided myself as being part of an honest if sometimes inefficient legal system. |
may on occasions have questioned the ability of some of my colleagues, particularly in the role
of court chairmen. | never doubted their motives, integrity or their commitment to the
dispensing of justice. | also recognised that solicitors varied not only in the levels of their
advocacy, but also in their comittment to their clients and the respect they showed to the courts
and the benches who adjudicated in them. | could also be critical, and in open court if the
occasion so demanded, about the presentation of and proposals contained in the Pre-Senterice
Reports which had been prepared by the Probation Service. Despite these criticisms | must
admit that | held a rather comfortable view of the magistrates’ courts from my elevated position

on the bench. It was therefore essential in the interests of accuracy and objectivity that 1 did
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seek arid absorb the alternative perspectives in the ways described by Ashworth and detailed in
the literature.

2.8. ENTRY AND GAINING ACCEPTANCE.

2.8.1 After fifteen years of involvement in the setting, they now told me it was time

that | became inconspicuous.

In reading the methodology literature, | found that the advice offered by people who
had experienced entering a research setting was generally consistent. The advice was that in
the initial stages the researcher should attempt to be as unobtrusive as possible, to blend in
with the sefting and to ‘avoid anything which would call attention to oneself' (Jorgensen, 1989,
p73). The participant observer needs to become a part of the scenery and hence largely
invisible (Bryman, 1988, p113). 'All researchers agree that it is important to remain
inconspicuous at this stage' (McNeill, 1990, p77). On the face of it this appeared to be very
sensible and pertinent advice. But what about the researcher who has already been a
participant in that setting for fifteen years, a participant who has done anything but blend into
the setting? How can that person suddenly exchange the role of a participant to that of an
observer and succeed in becoming inconspicuous? For ﬁﬂeén years | had entered the setting
in the role of the magistrate, | had entered the courtroom through the entrance which is
reserved for the magistrates. For a number of years | had regularly presided in those courts.
Now | wished to enter the courtroom not as a rﬁagistrate but as a social scientist, as a
participant observer. | wanted to enter the courtroom through a different entrance, | wished to
be unobtrusive, 1 wanted people in these initial stages to forget that | was there and to perform
their usual roles. ’ . |

Not surprisingly, | decided that the odds for achieving this were somewhat stacked
against me. However not to be defeated, | reasoned that if | entered the courtroom in my
accepted role as a magistrate, | could observe both the court proceedings and its actors from
my elevated position on the bench. This would mean that | could carry out my observations of
the courtroom at the same time as | was fuifilling my judicial duties. This method would not only

| overcome my dilemma but it was also seen as an effective way of ensuring that my precious
time was well utilised. The fact that | would be observing covertly did not present a problem for
me, | considered this method to be justified in that it ‘was one way of ensuring that the actors
behaved normally during my observations in the courtroom, something which could not be
gu‘aranteédl if 1 announced myself and then observed overtly from. the well of the court.
Unfortunately this was not to be quite the simple solution | had assumed, the combining of the
two roles was not as easy as | thought it would be. As Ashworth accurately described the
situation, 'In Read's case, he fondly hoped that he would be able to be a scientific observer in
the court while participati,ng in its action. This proved to be quite impossible when he was ;
presiding, since he had proper concem for the fatefulness of the proceedings, and could not

allow himself to adopt a cool observational attitude in which the stock of knowledge is
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meditatively, even playfully, questioned' (Ashworth, 1991). Even when sitting as a ‘winger’, | -
still found that the need to focus my attention on specific aspects of the proceedings and the
facts of the case precluded me from viewing the courtroom procedures and its actors from any
perspective other than as a magistrate. A

Whilst | did not totally abandon this method of participant obsérvation, it was
relegated well down the list of techniques for obtaining information. it now appeared that the
only course of observation available to me was to survey the proceedings from the well of the
court. But as | have already indicated there was no way that | could pursue this option and still
remain unobtrusive. So how could 1 limit the adverse effect? How could | ensure that people
acted 'normally’ in the court setting? How could | encourage people to react to me as a social
scientist and not as a member of the magistracy? How could | persuade people to tell me about
things as they see them and not as they think | would like them to be? How could | guard
against some of the actors agreeing to cooperate in the research because they considered it to
be in their longer term interests to do so? At the time of entering the setting as an observer, |
seemed to have all of the questions and very few of the answers.

I did enter the well of the court, and if | had entertained any ideas that | would be able
to adopt a low profile then any such thoughts were quickly dispelled. Even though | had
indicated my intentions to the Clerk to the Justices, these had obviously not been
communicated to the other court users. |. had read that, by and large, ethnographers prefer to
be open about their participation, but frequently display concern about the effect of their
presence on the people they observe (Bryman, 1988, p112). So what was the reaction to my
unexpected appearance in an unexpected role in the courtroom setting? From the lay
magistrates who were sitting on the bench | received enquiring looks, there were whispered
conversations. Was this the first step in the strongly rumoured and much feared appraisal
- system for magistrates? That was one theory. | also received a bemused look from the court
clerk. Why had | entered the court through the wrong door and why was | sitting in the seats
adjacent to those normally occupied by the general public? (The reason for sitting in that
specific position was that | thought it would afford me a good vantage point for observing the
court whilst at the same time being out of the normal sight line of the majority ‘of the court
users). Was | there on behalf of the 'boss’, the Clerk to the Justices, to check on the efficiency
“or otherwise of the court ushers? At least one court usher thought that | was. Many people who
attend in the courtrooms are subjected to a series of questions, my initial experience was little
different, | too was questioned, albeit very politely. Solicitors, probation:officers, police officers,
court clerks and court ushers were all keen to have their questions answered, their curiosity
satisfied and akny apprehenéions they had, hopefully reduced. Possibly the most surprised
person was the stipendiary magistrate. His reaction was to despatch the court usher to request
my attendance in his office at the end of the morning session. Now it was my tum to be
worried, | had never appeared before a stipendiary magistrate before. In answering all of their

questions | was guided by the advice that 'in participating overtly it is important to deal with
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people's questions openly and directly, you need to normalise your presence in the field'
{Jorgensen,1989, p71). |

2.8.2. Gaining acceptance in the setting did not appear to present a problem, but in
which role was | accepted? '

The quality of data is improved when the participant observer establishes and
sustains trusting and cooperative relationships with the people in the field (Jorgensen, 1989,
p69). Only by getting close to their subjects and becoming insiders can qualitative researchers
view the world as a participant in the setting (Bryman,1988, p96). One way of achieving this
according to the methodology literature is to maximise trust with a few key people in the
setting, although in doing this one needs to guard against being seen as involved with the
authority structures of the organisation, such impressions could affect the behaviour of those
'being observed, especially those confined to subordinate roles in the organisation
(McNEeill, 1990, p76: Jorgensen,1989, p45). Reactions to the observer will vary, being
demonstrated by a whole range of emotions, suspicion, contempt, hostility, indifference,
curiosity, friendliness, over deference. Participants may be obstructive and totally
uncooperative, others may see the relationship as being intrinsically valuable and a source of
prestige and power (Jorgensen, 1989, p74). |

Much of what | read gave me cause for concemn, not that | anticipated an hostile
reception, my concerns were to the contrary. To many: people | was an insider, | had been a
member of the Bench for many years and as such | was confident that | already had the
respect and trust of the majority of my magisterial colleagues. In addition | had always ..
considered that my working relationships with the court staff, the court clerks and court ushers,
had been very good. As has already been indicated | certainly had the trust and the support of
the Clerk to the Justices. But what about the other court users, the prosecutors, the defence
advocates, the police and the probation officers? Did they see me as an insider or was | just
one of those lay magistrates, the amateurs who put in an appearance once a week or once
every other week, and are not really true insiders? | was much less certain about what their
response would be. Others might argue that | could be viewed as slightly more than just
another lay magistrate. As | have already indicated | also sat on a number of the more
'influential' committees within the system and | had set out on my research with the full support
of the Clerk to the Justices. As a member of the Magistrates' Courts Committee, which in
essence acts as the management committee for the courts as well as being the employer of the
court staff, it would not 'have been uhnatural, therefore, for people to associate me with the
‘authority structure of the organisation'.

So how does one minimise the adverse effects, penetrate the fronts, smooth the pa‘ith
and gain- acceptance, not just és an insider, because that status already exiéted, but
acceptance as a researcher, a participant observer? | was told that time is generally an ally, the

longer or more frequently that the observer is in the setting, the more people are likely to
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perceive you as non-threatening and gake your existence and presence for;granted. From my
own experience | would certainly subscribe to that point of view. But | still had something of a
problem in that | was still having to perform a 'dual’ role because my visits to the well of the
court were being regularly interspersed with attendances at court in my more 'normal’ role as a
magistrate, the decision maker and sentencer. | had read that it is important to reassure the
insiders that you are not there to harm either them or their interests. In practice | was never
made to feel that this was ever an issue. However, in order to dispel any possible
misconceptions, | did discuss my research plan with them, | did answer their questions as
directly and as honestly as | could and | also gave them assurances regarding their anonymity
and confidentiality. \

-From the very outset information, advice and help was forthcoming, cooperation
within the research was promised. This came from colleagues, both lay and professional, from
the defence advocates, and providing that the appropriate request was put in writing | also had
a promise of cooperation from the Probation Service. Potential allies and 'key actors' were
identified. These were the court clerks whom | considered to .be at the centre of the courtroom
proceedings, the court ushers who like the legendary 'office tea lady’ seemed to have some
knowledge of everything and everybody, and the Clerk to the Justices whom | was confident
had the authority and the influence to open those doors which | might find were initialty closed
to me. These were also people with whom, as | have already indicated, | enjoyed good
relationships. '

Jorgensen also advises that, 'Morally respondent participant observation requires that
you be alert for ways of providing something of value in exchange for what you can get from
insiders' (Jorgensen, 1'989, p72). In practice | found that this theory can be somewhat 'double
edged’, because whilst | was willing to respond positively to certain suggestions, | found that
there were some expectations placed on me which | was unable or unwilling to deliver. On the
one hand | was asked by two senior magistrates if | would observe ahd give feedback on their
performances when presiding in the courtroom, this | was willing to do. | was asked by the
Deputy Clerk to the Justices, who had delegated respohsibility f_or the training of lay
magistrates and certain members of staff, if | would consider developing a training module for
lay magistrates in conjunction with my research, | was delighted to be asked. However my
- presence in the courtroom also resulted in my becoming a ‘sounding board' for some people's

concems. | was asked for my opinion on the way that certain advocates behaved in court? How
| viewed the way that some court clerks disrespectfully treated the magistrates? After having
observed a trial | was approached by the prosecution advocate and asked to pass an opinion
on the magistrates' decision. Asa magistrate | might have passed an opinion on some of these
matters, certainly not all. As a participant observer | had no desire to become involved, | did
' no‘t.wish to alienate any of the insiders, _l felt the need to maintain a neutral position. But
keeping' on the right side of people is not always possible, becaus_g-z whilst | could pursue this
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policy as a participant observer, it was not a policy which | could necessarily, or even wish to,
adopt when | was sitting on the bench. ‘

Just the simple fact that | was present in the courtroom caused some problems which
it could be argued were detrimental' to participant observation. On the first moming when the
bench retired to deliberate on a case, | observed that the formality of the court ceased abruptly
and the whole of the courtroom took on a relaxed atmospheré, some actors formed into groups
where there was a general hubbub of conversation and laughter, advocates in loud voices
appeared to be competing in trying to organise their workloads for the moming with the court
clerk. It was anything but the well ordered procedure with which | was familiar and | must admit
that the change took me by surprise. | had now seen the court in a totally different light than at
any other time in my courtroom experience. | was even more surprised therefore, when later in
the moming and in conversation with the court clerk, | was told how subdued people appeared
to have been that moming each time the bench had retired when compared with other days, a
change which could only be attributed to my presence in the courtroom. Another small problem
I encountered was how | should dress in my role as a participant observer. As a magistrate |
was well aware that | should be formally attired. If | dressed casually would this be frowned
upon by the court users, who were also expected to dress in a formal manner when in court. If |
dressed Casually would | be seen as being disrespectful to the court? | played safe, [ wore a
suit. Whilst this was ideal for the courtroom it was definitely the wrong type of dress for the
waiting areas. If | was hoping to sit in the corridors of the court in order to covertly observe the
behaviour and eavesdrop on the conversations of the defendants, then | was to be
disappointed, as soon as | appeared in these areas the noisy conversations and the
rumbustuous forms of behaviour were quickly curtailed. Even on subsequent visits when |
dressed in a more casual manner, the mood in these outside areas changed almost as soon as
| walked into the setting, | can only assume that despite my efforts to blend into the scene
people were still somehow aware that | was a magistrate. For example whether formally or
" casually dressed | noticed that any conversations which were taking place between advocates

and their clients soon changed from being conducted in normal tones to those of whispered
conversations immediately my presence was noticed. _

However as had been forecast, time was an ally, and my visits to the courtroom were
eventually 'accepted with a greater degree of normality, although this was never true of the
waiting areas where 1 continued to be viewed with some suspicion by the deféndants, their
family and friends and even by one or two advocates. It appeared that whilst | was in the
-courtroom, the setting with which | was associated, | was accepted. But in fhe areas where
magistrates were hardly ever seen, even in my role as a researcher, | was not really welcome.

| Overall | had negotiated the actual entry to the setting fairly well, with the reservations already
‘ discussed, but | was under no illusion that it had proved quite impossible to follow the advice of
the literature 'to remain inconspicuous'. And | was never totally certain all the time | was
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observing how the participants saw my role. Where | was on the magistrate-participant
observer continuum, | was never sure. ' i

2.9 SIGNIFICANT THEMES.

As | have already indicated, my problem was not the usual one which’is experienced
by ethnographers entering the setting for the first time. | did not feel overwhelmed by the mass
of detail which made up the organisation, | already had a great deal of knowledge about its
structure and its inner workings, | understood most of its specialist language and knew many of
its people, many as colleagues, some as friends, and | was aware of how the socio-cultural
system operated. | had no doubts that | was familiar with the setting, | was also very conscious
that | had a considerable number of pre-conceived ideas. Because of this | was ‘blind' to much
that happened in the courtroom, those things which happened and were taken for granted,
practices and procedures which were very rarely, if ever, questioned. | was well past the stage
of asking such questions as 'How is the space organised? How are the people in this.'space
organised? How are they attired and is there any relevance in the way that they are? Can you
see signs of social status and rank? It appeared that because of my long time presence in the
setting | had become so immersed in the proceedings that | was no longer able to stand back
'and generate a fruitful perspective of what is of interest' (Jorgensen, 1989, p33). | also
accepted the argument that neither is it possible to observe every situation that is of interest
within a setting. It therefore became apparent that there was a real need to force myself to
stand back and to focus my attention on areas of specific interest.

But how could | bring about this transformation? How could | focus? How after having
been exposed to the magistrates' courts system for so long could | realistically stand back and
ask 'What is going on here?' (Rist,1984, p161). My solution to this problem was not to stand
back and view the situation, but to try and view the situation, not through my eyes, but through
the eyes of others, and specifically through the eyes of those observers who had been
particularly critical of the courts and the procedures. On the surface this was a very simple
technique. In practice | found it to be quite a painful procéss. it frequently involved me in
having to make adjustments to my hitherto comfortable outlook. Some of the criticisms would
have been easy to dismiss as extreme and inapt. But gradually and having read the criticisms
for the umpteenth time | realised that the 'hair on the back of my neck no longer bristled’, |
began to see how some of the views expressed could have been amived at, | even started
questioning some- of my own long held views of the organisation, proceedings and’ the
objectives of the magistrates' courts.

By asking these questions a number of significant themes emerged. Was, as | had
read, the organisation of the courts designed to‘degrade and humiliate the defendants? Wére
the courts more interested in organisational efficiency than in dispensing justice? Is the
defendant really ‘a dummy player’ in a courtroom drama which some would liken to a farce, ‘the

theatre of the absurd'? How do the various actors see their roles and how do they view their
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relationships with others? Who really holds the power in the magistrates' courts sytem? How do
the highly qualified and experienced professional court users really view the part-time, often
inadequately trained, amateur decis?on makers, the magistrates? These were questions which
as a magistrat_e | had never found the need to ask, these were now the themes on which |
considered that my research" should be focused. o

2.10 GATHERING INFORMATION - Observation, documentation and speech.

According to Polsky, 'Successful field research depends on the investigator's trained

abilities to look at people, listen to them, think and feel with them, talk with them rather than at
them' (Polsky, 1969, p120). Fielding emphasises the effort that should be made by the
researcher to think oneself into the perspective of the members, 'the introspective, empathetic
process Weber called verstehen' ( Fielding, 1993, p157). Because of my role, knowledge and
my existing relationships with the members, | considered that | was already in the fortunate
position to fulfil many of these desirable, if not essential, requirements.

It has also been argued that the major strength of participant observatioh is that it is
not just a single method for gathering information but in reality embraces a number of different
ways of obtaining data and by employing a variety of techniques it enables inferences and
leads obtained from one information source to be corroborated or followed up by another.
Ethnography's customary mix is observation, documentation and speech, the latter usually in
the form of interviews.

My 'game plan' was based o’n the use of these basic techniques. From the outset it
became apparent that interviewing would form a significant part of my research, a factor which
was gradually reinforced by the concemns which | progressively experienced in my efforts to
carry out direct observation. As an insider | had a great deal of access to documentation,
minutes of meetings, training and bench circulars, information issued by both central
government departments and by other agéncies involved in the criminal justice system as well
as the.'trade journals'. | also had, through the relationships which already existed with the other
members in the setting, the opportunity to have informal discussions in the relaxed atmosphere
of the magistrates' assembly room or more formal discussions under the éuspices of the many
meetings which | attended during the period of my research. Initially | also considered using
questionnaires in conjunction with ranking techniques in order to test out my theories on 'power
and influence’ in the courts, however having covered this topic in depth during the many hours
of interview which | undertook, 1 concluded that to use questionnaires would not only be time
consuming but superfluous. | did use photography as an additional tool in order to portray what
I considered to be important physical factors of the setting, and because 'several hours of
verbal description of the setting may be reduced"to a few minutes of photography’ (Jorgensen,
1989, p103). Neither of course could | ignore the years of personal experience that | had
acquired as a result of my direct participation as an insider, the advantages and disadva’ntages
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_of which have already been debated, some of this experience and knowledge must, | was

convinced, inevitably prove to be a useful source of information.

2.10.1 Seeking different angles and perspectives - The aims of observation.

Through participation the researcher is able to observe the meanings and interactions
of people from the role of the insider (Jorgensen, 1989, pp13-15). In my particular case |
considered this advice to be inappropriate, no matter which role | wished to assume [ was, and
had been for a considerable period of time, an insider. | was already familiar with the courtroom
scene, | had observed the occasion, the procedures, the participants. | had experienced the
unusual and the mundane, the pleasures and the frustrations, the tears and even some
laughter, the arrogance and the humility, and the conflicts and the 'deals'. | had witnessed all of
these, but it had always been through the eyes of the magistrate and from an elevated position
.on the bench. My aim therefore was to observe and seek different angles and perspectives, to
view the proceedings through the eyes of the social scientist and not only to view the courtroom
from a different position but also to explore its environs, the waiting areas. | had, for the most
part, progressed well past observing the overall situation, taking the ‘wide angle view'. | was
conscious that | had already reached the stage where | needed to focus my attention on
matters of specific interest, and yet at the same time | was always mindful not to totally
overiook the mundane. | did focus, | did seek different angles and perspectives but despite this
| did not consider that | was necessarily successful in obtaining copious amounts of new
information from my many hours of observations. In reality, in the actual courtroom, | found

that relatively little ran counter to expectation.

2.10.2 To elicit ricih,ﬂ detailed material - The informal interview.

| gradually realised that interviews would form an important part of my research. | was
also aware that not all individuals or groups are willing to offer themselves for 'interrogation’,
unless there is something in it for them, and in my case there wasn't. | also concluded that
even though | had assumed the role of a researcher, the people whom | wanted to interview
knew me best as a magistrate. This in itself created its own difficulties and effectively
prevented me from interviewing two of the groups of people who were involved in the system.
These were at one extreme the police, and at the other the defendants, although | did in fact
hold informal conversations with members of both of these groups. With the police | was quite
conte_nt to maintain the distance, independence and the neutrality which the magistrates' courts
have gone to considerable lengths to demonstrate since the days when these courts were
known as 'the police courts'. In any case apart from their participation in actual trials, there was
only normally one police officer present in the courthouse at any one time, the responsibility for
the custody of defendants having been placed with private contractors. When it came to

interviewing the defendants | envisaged that there could be a number of problems. In the first
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instance, there was the availability of defendants who would be willing to be interviewed.
Secondly there was a distinct possibility that many of the defendants would not wish to
cooperate with someone who had possibly fined them, given them a community penalty or
even sent them to prison at sometime in either the recent or the distant past, or if not, this
could conceivably happen in the near future. Thirdly, and as a result of this, | had to be mindful
of my own safety. In restricting the groups to magistrates (lay and professional), court staff,
advocates (both prosecution and defence), and the Probation Service, | reasoned that the
views of both the police and the defendants could be explored, albeit indirectly, through these
participating groups. In practice the role and the concemns of the defendants formed a central
theme in the interviews.

Having selected the groups | found little or no preblem in enlisting their cooperation. |
personally selected and approached the magistrates whom | wished to interview, magistrates
whom | saw as representing a cross section of the Bench. | was advised by the Clerk to the
Justices about whom he considered would be the best members of his staff to approach, | knew
these people well, and fully endorsed his recommendations. | again selected and personally
approached the defence advocates. | initially approached the Probation Service through my
membership of the Probation Liaison Committee, or to be more precise through its Court Team
sub-committee. Whilst my approach was positively received, | was asked to make a formal
request in writing, a request which was subsequently granted. Volunteers were asked for and
the response to this was excellent Gaining access to the Crown Prosecution Service by
comparison presented more of a problem in that | had no specific point of contact. This door
was -however opened for me by the Clerk to the Justices. At no time did | meet with any
opposition, | gave assurances in respect of confidentiality and anonymity, | also gained total
cooperation for my requests to tape the interviews, and the impression gamed throughout was
that people were very willing to pamcnpate

Informal interviews, so | read, should be uéer"'friendly, a mixture of conversation and
embedded questions (Fetterman,1989, p49), and this was the format which | adopted. The
mtennews were all held at the convenience of the interviewee, sometimes at the workplace,
- sometimes i in the home, on one occasion in the foyer of a local leisure centre and on another in
a car, very early one morning travelling on the motorway to Hull. All but one of the interviews
were held on a one to one basis. The only departure from this practice, was an interview
involving tvl/o interviewees, and on this occasion both of the participants gave the impression of
being slightly constrained by the other's presence. All of the interviews were taped using a
microcassette audio recorder. ’

| ‘But how was | 'to elicit rich, detailed materials that can be used in qualitative analysis'
(Lofland, 1971, p76)? How could | as someone who was already known to all of the
interviewees in a specific role, prevent the respondents from giving the answers which they
might anticipate | would prefer to hear? How could | encourage the respondents to

communicate their underlying attitudes, beliefs and values, rather than presenting the glib easy
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answer (Fielding 1993, p138)? Once again | decided to use a 'third person' approach. |
formulated many of my questions around the criticisms which had been expressed in the
literature, some of which | had witnessed during my own observations. Many of the questions
. could be interpreted as contentious, all of them were designed to promote a reaction. (See
Appendix A). But by presenting them in this way | personally was able to 'hide’ behiﬁd the
observations and the criticisms of others, i.e. "the criticisms are nothing to do with me”. |
considered this technique to have been highly successful, the majority of interviews carried on
apace for periods of one to one and a half hours, and one or two for considerably longer. The

information gathered during these interviews | considered to be both 'rich and detailed'.

2.10.3 Analysis of Interview Transcripts.

The procedure used in the analysis is based on that described by Giorgi (1985). All of
the interviews which were conducted during the research were analysed using the method
detailed below. The aim of the procedure is not only to assist the researcher to make sense of
the data but also to ensure that the 'world' of the informant, as he or she sees it,‘is clearly

understood. .

| Having conducted and taped the interview, a verbatim transcription of the tape is then
produced. The next stage involves the researcher combing through the transcript, identifying
and sequentially numbering specific items of subject matter or blocks of text which express a
'self contained meaning'. This process whilst being very time consuming certainly focused the
attention of the researcher not only to what was being said but also the context in which it was
being said. At this stage any information which was not considered relevant to the research was
put aside. A crucial consideration in the process is the need for the researcher to make explicit
and test his or her presuppositions, values; judgements, etc., (to avoid influencing and
distorting the meaning as intended by the informant), while illuminating the person's own
meaning by drawing on any knowledge which is available to the researcher.

The next stage is to group the 'meaning’ units as themes. In this phase the researcher
tries to summarise the informant's main concems. Where units with a shared meaning occur at
different points in the text, these are brought together and under a-theme which accurately
describes them both. When a number of meaning units are found to reveal a number of

different aspects of a similar and more central theme, these are gathered together and -

relabelled under this more general heading.

Finally the researcher looks for any general themes which are common throughout
the group. At this stage it is important that the researcher safeguards against any over
generalisation. ’ '

2.11 VALIDATION - subjects should be given fhe right to comment.
In addition to using the different types of data collection which have been described in

the earlier sections of this chapter and the other steps which were taken in order to ensure the
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accuracy and validity of what had been seen and heard, | considered that one further safeguard
was still necessary. This was to invite the people within the system, both those who had
knowingly taken part in the research as well as those who had not, to read either parts or the
whole of the draft thesis. 'Subjects should be given the right to comment on findings by being
provided with "Atranscripts of interviews and draft publications' (Fielding, 1993, p170). 'The
success or failure of either report or full blown ethnography depends on the degreé to which it
rings true to natives .. These readers may disagree with the researcher's interpretations and
conclusions, but they should recognise the details of the description as accurate’
(Fetterman, 1989, p21).

I did ask specific people to read and comment and | was also approached by two
people who expressed an interest in reading the draft and who also agreed to comment. These
insiders included magistrates, both lay and professional, the court staff, who were represented
- by both the Justices' Clerk who was in situ when the research commenced and who had made
an important contribution to the reséarch, and his successor, the current Justices' Clerk. The
advocates were involved through a defence solicitor, who had also been interviewed as part of
the study. My approach to a senior member of the Probation Service was not taken up.

The comments which | received were both positive and encouraging. Two of the
‘respondents’ expressed their views in the form of a ‘'taped discussion’, a further two
communicated their thoughts in writing, while the remainder expresséd their views verbally and
'informally’. Some extracts from the written and taped responses are listed as follows:

The thing that sold it to me was the fact that it contains all points of view from a
cross-section of court users'. | readily recognised that as our court, my court. The
ways that different solicitors have, | can pick them out. | don't think it offends anybody
either, neither do 1 think it praises any part of the system' (a lay magistrate).

'Most courts I've been in as a clerk or otherwise as part of the Court User Groups .. |
would say that it is pretty representative, it is the 'warts and all' type of scenario'.

'l think the people whom you‘have interviewed have genuinely tried to answer your
questions in a way they personally believe in rather than telling you what you want to
to hear'. , _ o '

"You might have found a fairly representative court in this particular one' (a Justices'
Clerk).

‘The balance is extrémely fair and does not give the impression of being written by
someone who as a Iea-hing towards one particular agency. This | feel is the strength
of the work ..". : |

'l do not agree with some of the opinions expounded by some of the court users,

although some of their points do find sympathy with me ...
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'l was most impressed with the area concerning the question of a 'Professional or
Amateur Magistracy .." ;

'l also feel that the work is easy to read and fairly reflects the views held by the
various court users' (a qefénce advocate).

'Reading through the various references | was struck by how outdated most of the
opinions are which were written more than, say, ten years ago'.

'For reasons which will be obvious to you, | now read it in a different light, or perhaps |
should say from a different perspective. | look at all of the criticisms of the way
defendants are treated and their perceptions of the Magistrates and | see how they
apply to me. .. | might even suggest that it become compulsory training for all
magistrates, lay and others' (a Stipendiary Magistrate).
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CHAPTER 3 THE INTERVIEWS - summaries.

3.1 Introduction.

| have already discussed and outlined in the previous chapter the organisation of, and
the methods used in the interviews which were carried out during the research period. The
information gained, the opinions expressed, and the openness with which the 'insiders’
appeared to approach the interviews, all contributed to this extremely important phase of the
research. As such it is my intention to report the information obtained in some detail. While this
chapter only contains a relatively brief summary of the interview information, if the reader
wishes to study some of the opinions which were expressed in greater detail then | have
included a more extensive description in the appendices, this includes both the types of
questions which were used, (see Appendix A), as well as many of the responses which were
received (see Appehdix B). The feedback from the interviews has been organised in order to
reflect the perceptions of the different groups whb are regularly represented in the
Magistrates' Courts, i.é. the magistrates, the court staff, the advocates and the probation
officers.

3.2. THE MAGISTRATES' PERCEPTION.

3.2.1 The magistrates’ role.

The magistrates are in no doubt that they are the decision makers in their courts and
that they have the power, not only in the decision making process, but also in the way that the
courts are controlled. However having the power to control the proceedings is one thing, using
it effectively is another and the general standard of behaviour in the magistrates’ courts
suggests that this power could be used to greater effect. And not is it only the behaviour of the
defendants which indicates this, the standard of behaviour exhibited by some cdurt
professionals is also seen, on occasions, to fall short of that required for both the setting and
the occasion. Poor behaviour in the courtrooms is a matter which must be addressed by the
presiding magistrate, whether it bé a stipendiayy or the chairman of a lay bench.

Whilst it was evident from the respo‘nses which [ received to my questions, that new
magistrates with their 'newly trained minds' are welcomed to the Bench, it is also apparent that
changes, and particularly major changes to the court and its procedurés are generally
unwelcome. As one magistrate said, "Everybody has got a vested interest in keeping things as
they are". Another was prompted into expressing the opinion that some magistrates may even
hide behind the familiarity of the procedures in order to disguise their own limited knowledge.

The lay magistrates with whom | spoke conceded that the courts in which the
stipendiary magistrates preside are more efficient in terms of time and procedural organisation
than are those which are chaired by the lay magistrates. They are not, however, convinced that
this greater level of procedural efficiency necessarily results in a better quality of'just"i’ce. One
magistrate even suggested that there coqld be5 g danger of the professional who is trained in



law and who sits in the courts everyday becoming ".. cut off from everyday peopie” and
becoming "a little bit anaesthetized", a situation in which the dispensing of justice can become
just another part of a job.

3.2.2 Organisation and degradation. )

The magistrates were unanimous in their views that if the courts are going to function
effectively then the people who are dealt with in the courts must have respect for both the
institution and the authority with which it has been invested. It was emphasised that this respect
is not for the magistrates as individuals but for the authority which is invested in them. | was
again reminded that the magistrates are there to administer the law as the representatives of
the Queen, and if there is no respect for the authority which they represent, then the system will
break down. The magistrates were also in general agreement that contrary to certain stated
opinions that the courts are too strict, they would argue that the courts are often not strict
enough in enforcing the standards of behaviour which are in keeping with the status of the court
and the importance of the occasion. Poor behaviour' should not be tolerated by the courts. The
aim of the courts is to get at the truth in order that a correct decision can be a‘rrived atandto"..
dispense justice as best it can without being distracted either physically or verbally". If the basic
common standards of decency are not displayed by those who are attending at court then the
courts are fully justified in taking the appropriate action. In the words of one magistrate the
offending parties need "to be jumped on". But it was stressed that the presiding magistrates do
need to be able to distinguish between those defendants who are being intentionally
disrespectful from those who are not. - ,

The court has a duty to impress on those people who attend, be they defendants,
witnesses or the professional court users, the importance of the occasion. It is the symbolism,
the rules and the procedures which form the structure of the courts which enable these
objectives to be achieved. In the words of one magistrate it needs to be "Very awe inspiring",
because if it isn't then people fail to récognise the significance of it all. There was also a
consensus that if the courts are made more informal, this could well have the effect of diluting
the way in which the authority and the decisions of the court are perceived by those who are
being dealt with. The claims which have been made by some obsérvers that the intention of the
courtroom ceremony is 'partly to facilitate the physical control of the defendants and any‘othels .
who step out of place' is partially conceded, but only in so far as it is required to emphasise the
authority of the court. In any case it is argued that the enforcement of such policies is restricted
to a relatively vfew occasions. o '

o Much of the courtroom symbolism and many of the procedures are grounded in the
traditions of the past. They are not, | was told, just the product of some individual whim but
have evolved over time and have been shaped by the adversarial System upon which they are
based. The system comprises of an accuser, a defender and a decision maker and, because of

this, there needs to be a structured procedure to ensure that the arguments which are put
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forward are properly marshalled and presented. It is also argued that some of the traditions
which persist in the courts are associated with the age and the design of the older courthouses,
some of which were built in the last century or the earlier part of this century and are still in
regular use. This was a factor which was particularly pertinent to the’“study area. These
courthouses were built in an era when defendants and their treatment were viewed somewhat
differently than they are today, built in an age when it is quite conceivable that the aim of the
courts was to degrade and humiliate the defendants. The current treatment of defendants is not
seen to be either as oppressive as some observers have claimed or as frequent as has been
suggested. One magistrate told me that this was not her perception of what courtroom
ceremony was about and if this was thekaim, "l would not Want to be a magistrate”. However it
was admitted by some magistrates that even if the degradation of the defendant is not the
intention of the procedures, the way in which the procedures are applied by some magistrates,
and in particular against the more vulnerable types of defendant, then it may well have that
effect. However, this type of practice was condemned and was said to identify the ‘wrong type
~of magisfrates’. But the Fines Enforcement court was singled out as the one area where
humiliation and embarrassment do intentionally form part of the courtroom procedure. As one
magistrate told me, "It is the exception which proves the rule ..". In these courts humiliation is
ﬁsed in order to communicate_ to the defendants that not oniy are fhey ‘working the system' but
the court knows that they are. The general message received from the magistrates whom |
interviewed was that the humiliation and degradation of the defendants is not only undesirable
but it can also be counter productive.

The way in which the courts are physically organised and laid out can also have the
effect of humiliating defendants. Defendants frequently find themselves in situations where
they are 'beyond the familiar boundaries of face to face communication and where they are
asked to comment on intimate details of their lives'. This practice whilst strongly condemned by
one magistrate, was not seen as a major problem by another, " ..providing that the reasons for
this questioning are explained to the respondent”. In any case it was argued that the defendants
should not be too surprised by these requirements. They should either have been prepared as
to what to expect by their solicitors or in the case of the unrepresented defendant, by the pre-
hearing literature with which they are issued.

’ The reaction which | received when | tried to portray the defendant as Carlen's 'dummy
player' was quite forceful. | was told that not only were many of the regular ‘clients’ not seen as
‘being at a disadvantage, but that many of them not only know how the system works, but they
also know how to manipulate it to their own advantage. | was also told about the way in which
'~ .many unrépreSented defendants, rather than being taken advantage of in the courtroom, are
assisted in presenting their side of the argument, not only by the court clerks whose job it is, but
~ even on occasions by the advocates who are prosecuting them.
Neither are embarrassment and humiliation the sole preserves of the defendants.

Even some of the people who attend at court regularly can be subjected to some humiliation.
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Oné éxample is the policemen whose evidence in the witness box has been found wanting and
is then totally discredited by the advocates. One magistrate expressed the view that there is a
need for the justices to protect witnesses against humiliation by advocates, " ..otherwise
witnesses may be discouraged from attending court and carrying out their public duty”, a
situation in which justice would be the loser. | was also told about cases where the defendants’
have pleaded guilty, and the absent victims, who have no need to attend at court and may not
even know that the matter is proceeding, "can have their reputations sullied" with apparent
impunity by the defence solicitors presenting a very one sided étory on behalf of their client. A
story which is rarely challenged by the prosecution, who in any case are acting for the police
and more likely than not have little knowledge of the victim.

Once again | was assured that not all courtroom ceremony is for ceremony's
sake.The hierarchical seating arrangements and the positioning of the defendants and the
general pub.lic are just two examples where the arrangements can be claimed to have practical
merit. There is a need for security when the courts are dealing with those defendants who are
charged with the more violent offences or who it is thought may try to abscond. | was also told
of one occasion when the magistrates were intimidated by the behaviour and actions of the
general public, intimidation which could possibly affect the decision making process. Whilst
there was é great deal of agreement among the nﬁagistrates that some of the courts could be
liberalised by the introduction of more informal settings, it was again emphasised that it needs
to be recognised that there are an assortment of courts, all carrying out different functions, not
all of which would benefit from é more liberal approach. Whilst it was agreed that some
changes might well be made, how and what these changes should be was not immediately
apparent. All were insistent however, that whatever changes are made, these must not be
allowed to diminish either the dignity of the court or respect for the law.

There was a general consensus among the magistrates with whom | spoke that in
expecting the defendants and the witnesses to show respect for the courts, then there is a need
for this respect to be reciprocated. In other words, the defendants should also be given the
opportunity to act with dignity. A starting point for this should be ‘the presumption of innocence’,
a fundamental part of the justice system which it is thought some magistrates appear to forget.
Other ways in which it was considered that the dignity of the defendants could be preserved
was by asking them to do things rather than telling them or by prefixing their surnames with the
.appmpﬁaie title rather that just referring to them simply as 'Smith’.

3.2.3 Justice and efficiency. )
The overall view of the magistrates who ‘were interviewed was that 'justice is not

subjugated to organisational efficiency'. While it was agreed that the court proceedings are
‘structured, this is seen as being fundamental to the running of the courts. If there weren't rules
and procedures and if people were allowed to make their contﬁbutibhé as and how they liked,

then matters ".. would ramble on for ages". | was told of times past when there had been less
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pressure on the participants to proceed with the business and when magistrates who had been
sitting for most of the day were expected to continue adjudicating well into the eVening to
prevent cases having to be adjourned, sometimes part heard, in order to prevent defendants
and witnesses having to return to court on future occasions. But the question asked was, "What
is the quality of justice dispensed by the magistrates under such conditions"? So while it was '
accepted that there had been a recent tendency to speed up the proceedings, it was not
considered that this had been done at the expense of achieving the main criteria of the courts,
that of dispensing justice. One magistrate did express some dissent with this prevailing ‘view
and did suggest‘that there are occasions when the courts could operate " ..with a little more
common sense” in order that the defendants are allowed to say what they want to say, in the
way they wish to say it without being constrained by the rules of the court. 'V

One magistrate also commented that both the number and the length of
adjournments had been reduced in recent times as the result of the courts pursuing a definite
policy. This had been achieved by the combined effects of the Lord Chancellor's review of, and
amendments to the Legal Aid legislation and the increased probing and questioning by the
magistrates about why adjournments are being requested and why it needs so long to bring
matters back to the court. This was a policy in wﬁich the magistrates had been prompted by the
court's 'senior professionals’, the Justices' Clerk and the stipendiary magistrate. In the opinion
of this particular magistrate this action had beén necessary to curtail the practices of certain

unscrupulous solicitors.

3.2.4. Power and influence. _ A

The power is ultimately with the magistrates, not only do they have the power of
sentencing, they also have the power, if they so wish, to manipulate events. This 'manipulative
power' has a greater relevance to those courts in which the stipendiary magistrates preside,
"because they know what the advocates are up to". The magistrates are said to reach their
decisions in all sorts of 'devious ways'. They listen to what is being said and forget what is -
being inferred, they also use their instinct because that also has a part to play and then they
make up their own minds.

But who influences the decision makers? It hés been argued that adVocacy is all
about the power of persuasion. According to the professional magistrate, the lay bench are
possibly more willing to be influenced by the advocates than are the professionals. An opinion
which was not disputed by at least one lay magistrate, who was of the opinion that some
colleagues'take too seriously what the advocates have to say and this is not always because of

- the power of their argument, but often because of the esteem in which these particular

advocates are held. Whilst the presentations of the Crown Prosecution Service are seen as
lafgely factual, even if sometimes not very well prepared, it was felt that the presentations of
the defence advocates needed to be filtered in order to, "..separate the facts from the

‘subjectivity which clouds them".
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There were differing opinions about the influence, or otherwisg, of the Probation
Service and the Pre-Sentence Reports which they prepare at the request of the courts. Whilst a
stipendiary magistrate saw them as a useful source of background information, he also
expressed strong reservations about how influential they actually are in sentencing matters.
One lay magistrate voiced his concern about the wide variations in standards. | was told about
reports which are of poor construction and bad technique, and these reports tend to be 'pushed
to one side'. But 1 was also told that a good report can be a 'clincher’, a report which bﬁngs out
the pertinent points, some of which are not immediately evident to the bench from just looking
at the defendant, and especially if that report also_ contains 'good proposals'. But it was
emphasised that it always needs to be remembered that these reports are not only susceptible
to the prejudices of the writer but also to those of the reader. It is a report which is, "Written by
humans for humans". '

The bourt clerks can without doubt manipulate the benches. The extent to which this
is done is not only dependent upon their communication skills, but also on their determination
to influence. | was told of courts, not in the study area, where theré are customs and practices
which could easily be interpreted as encouraging the court clerks to exceed their roles as

advisers to the magistrates and to involve themselves in the actual decision making “process.

3.2.5 The magistrates' perception of the defendant.

The magistrates with whom 1 spoke reiterated the point that all magistrates need to
remember that when the defendant comes into the court for the first time, and until such times
as they are found guilty, or alternatively admit their guilt, then there should be a presumption of
innocence. Assuming this, then the defendants should be allowed to present both themselves
and their cases in the best possible light. But whatever the intentions of the magistrates are, in
reality they are seen to make judgements on the defendants which are often based on the
' appearance and the body language of the: defendant and the 'experience’ of the magistrate.

As previously stated, when | expressed an opinion to the lay magistrates, that the
courts in which the stipendiary magistrates presided were generally more efficiently run than
those in which a lay bench adjudicated, this was not challenged. But what was queried by those
magistrates was where the defendants' priorities lay, an efficiently run court, or a less well
organised and less professional presentation, but a feeling that they are more likely to get
justice by being dealt with by people who are more like themselves The magistrates were also
conscious of the defendants' lack of understanding of the proceedings and particularly those
. defendants attending at court for the first time. One magistrate had no doubt where the blame
lay, it is the "legal jargon which is extensively used in the courtrooms" by all of the court
professionals, including the defendant's own representative. A situation which was described as
a, "..conspiracy against the defendant". ‘
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3.2.6. The magistrates’ perception of themselves and the other court users.
The publics' perception of magistrates is that they are middle aged and definitely

middle class. This was also the perception which one of the magistrates whom | interviewed
had prior to her appointment to the Bench. On appointment she said that she was surprised to
find that this impression is not totally true, although it could not be denied that some of the
magistratés, "a few of the older ones", did fit the sterebtype image. There was also agreement
that the Bench does not accu'rafely reflect the community which it represents and there is a
need to broaden the social base from which magistrates are appointed. In the past magistrates
have been recruited through a restricted network of individuals and organisations and largely by
the recommendation of people who were already part of the judicial system. In an effort to
widen the scope of recruitment, new initiatives are being tried, even to adverts being placed in
the tabloid press. But as one lay magistrate emphasised, even when 'working class' people are
interested, some of whom would be ideal candidates, their employment status, or quite often
the lack of it, is often seen as a barrier to them putting themselves forward. -

But irrespective of their backgrounds, once the magistrates have been appointed and
have sat on the bench for some little time, it was suggested that there is 'é"r'tendency for them to
adjust their thinking and their values in line with the culture and the ethos of the Bench. As it
was described, a levelling up or a levelling down which is dependent upon where the magistrate
starts, a levelling which is, "all to the good of the Bench ..". This, however, was not necessarily
~ the universal view. Another magistrate was very much of the opinion that magistrates need to

be appointed for their independence of thought, because it is only in this way that the
magisterial system can be continually revitalised. The need for magistrates to have an
understanding of the community in which they sit in judgement was also seen as an essential
requirement. The stipendiary magistrate whilst being sympathetic to this view, did outline the
difﬁculiies'of the professional magistrates who live in the areas where they arlso sit on a daily
basis and who could, as a result, have some difficulty in living a ‘'normal life'.

Sofne advocates are perceived by the magistraies as pompous and arrogant and, at
times, disreépectful to the Bench and in particular to the lay magistrates. It is accepted that
solicitors do study magistrates and learn about their idiosyncrasies, knowledge which they then
use to manipulate the proceedings to the benefit of both themselves and their clients. The
opinion which Parker et al. expressed as a result of their 1989 study, that 'defence solicitors are
seen to inhibit the magistrates’ search for the truth of the case', was supported by the
magistrates with whom | spoke. This was seen to apply particularly when the case for the
defence is so weak, and by adopting a smoke screen, they do come between the magistrate,

" the defendant and the truth, a ploy which is not always viewed favourably by the magistrates. It
was also Said that the adversarial system can be described as a 'bit of a game', a game where
defendants can sometimes have difficuity in deciding whose side their solicitor is on. Although -
it was considered that there was less likelihood of this happening in the magistrates courts than

there was in the higher courts because of the more diversified roles of the advocates. But even
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ifitisseenas a game, it is a game which is taken seriously, but sometimes with different rules

for the prosecution and the defence solicitors. For example it appears that while it |s acceptable

for the defence to take advantage of an inexperienced prosecutor, it is not considered
acceptable for the prosecution to pu’rsue a similar practice with the defence. It is also seen as

vitally important for the advocates to retain their credibility with the Bench because "..his bread

and butter depends on you". But it is also commercially important that, at the same time, the

solicitors are seen to be representing their clients, and so the advocate has to find a way of

satisfying both of these requirements. A method favoured by some solicitors is to preface their

remarks with the words, "I am specifically instructed to say ... ", but in the opinion of the

professional magistrate this course of action does have its dangers.

There was no doubt in the minds of any of the magistrates whom [ interviewed, that
the Probation Service pursue a 'non-custodial policy', a policy which did not appear to attract
much support from the magistrates, either lay or professional, a policy which has brought both
the service and its officers into disrepute. The Prqbation Service were also criticised for
presenting an unbalanced view and of not having the publics' interest at heart. The probation
officers are seen more in the social worker role than as officers of the court‘ and they were
accused of being motivated by political attitudes. It was considered that these are more the
trends of recent years which have not necessarilly been to the benefit of the judicial system.

In discussing the édvantages or otherwise of inter-group relationships, the subject of
some parties gaining pecuniary benefits was implied. In this instance there .were'b
unsubstantiated suspicions that the police tend to direct clients towards the offices of certain
solicitors but not towards others. The solicitors whom appear to gain are those who are seen as

| being less contentious in their attitudes and those who are considered to be 'spikey' appear to
miss out.

3.3 THE COURT STAFFS' PERCEPTION.

3.3.1 The roles of the Court Staff.
The court clerks act as the legal advisers to the magistrates; they also fulfil the role as

administrators in the courtroom, organising and ensuring the continuity of the proceedihgs and
the disposal of the day's business. The level of involvement in these particular roles varies and
is often dependent upon whether the court is presided over by the stipendiary magistrate or a
lay magistrate. As a legal adviser to the stipendiary magistrate the court clerk’s role is virtually,
but not entirely, non-existent and even as the ‘administrator’ of the court their role is somewhat
curtailed. In the words of one court clerk, working with the stipendiary allows them to have a bit
of a rest. Altemnatively, working with a lay bench can be stressful, the level of stress being
dependent upon the ability or otherwise of the lay chairman.

The main tasks of the court usher are to keep order and to assist the court clerk in the

smooth running of the courtroom process. By and large, the court ushers are only trained in the
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basics of the job and they are 'encouraged' to develop their own skills for dealing with people
and organising the defendants and witnesses for their appearances in the codrtrooms. The
ushers see a large and important part of their job as giving help and assistance to those
_attenders at court who are obviously in need of it, these generally being those defendants who
are appearing at court for the first time. The ushers are not normaily perceived by the
defendants as being part of the 'establishment', but more as a buffer between the court and

themselves.

3.3.2 Organisation and degradation.

. | was told that many of the rituals and procedures in the magistrates' courts are relics
of the past and no one has stopped to ask whether or not they still servé a purpose now.The
main courthouse in use in the study area, which was built in the first third of the century,
together with the language of the courtroom, were likened by one of the court clerks to an age
more representative of Charles Dickens. The age and the design of the court buildings were
seen to have perpetuated many of the traditions and procedures which are still in existence. It
was aiso égreed that a great deal of symbolism is still in evidence, although it was considered
not to be as prevalent in the magistrates' courts as it is in the higher courts. The language of
the courtroom was considered by both the Justices' Clerk and the court clerks to be archaic.
The title, "Your worship' was described as anachronistic. The opinion expressed, was that it is
still possible to show respect, maintain dignity and recognise authority "without going over the
top”. Neither should the formal languagé' of address be forced upon the defendants. If, in
addressing certain members of the court, some incorrect and non-formal titles are used, then
providing that no disrespect is intended, then no disrespect should be assumed by the courts.

It was admitted that in the older buildings there is often a 'stark contrast' between the
courtrooms and their environs, particularly the waiting areas. Comparisons were made between
the formality, the ordered: presentatiﬁn and the relative quiet of the courtrooms and the
‘horrible’ waiting areas with "wooden benches often awash with teé and coffee", and the
shortage of interview rdoms ‘or segregated waiting areas fof the witnesses. But not all of the
problems can be blamed on the age or the design of the courts, or indeed are necessarily the
fault of the courts themselves. Vandalism, especially by some of the young offenders who
attend at court, was also seen as a major contributor to this 'squalor’. People who attend court
'bécause they are either accused of, or are guilty of, offences involving criminal -damage to
property, do not necessarily show respect for public buildings, even courts of law. Whilst it was
agreed that it is difficult to defend many of the claims which are made about the conditions of
the waiting areas-in many of the older courthouses, it was considered that it would be difficult

v‘for the critics to make similar claims about the modem courthouses with their improved
amenities, interviewing facilities, vandal proof designs and materials and closed circuit
television monitoring systems.
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_ Neither should it be assumed that all of the rules which are enforced in the
magistrates’ courts have been designed simply to demonstrate the symbolism and the
ceremony of the occasion. For example, there are often good reasons why some defendants
appear in the 'dock’. Some defendaﬁts have histories of violent behaviour, others have shown
a propensity to abscond. If there were no rules to stress the importance of the occasion and the
need for a certain standard of behaviour, then it is claimed that some people would take
advantage of the situation. Unfortunately, however, it appears that those who contravene the
rules inadvertently and those who misbehave intentionally are often treated the same way. The:-.
Justices' Clerk was very definite in the view that the authority invested in the decision makers
must be safeguarded. But once again it was emphasised that this respect is for the law and for
the authority invested in the individual, not for the indvidual who has been given that authority.

The court staff considered that, in this day and age, people would find it quite difficult
to justify claims that the rulesﬁ'énd procedures in the magistrates' courts are aimed at
demeaning the defendant. The degradation of defendants was considered to be the exception
rather than the rule, although once again it was -admitted that in the Fines Enforcement courts,

-the 'fine defaulters' were quite often humiliated in order to "get the message across" and to

reinforce the seriousness of the defendant's situation, something which the defendants either
don't realise or choose to ignore. But as one court clerk commented it is a strange situation
where on the one hand you are trying to give the defendants a fair hearing, while at the same
time you are giving them a hard time. v A

It was ré'éognised that rather than always demanding that the defendants and
witnesses conform to the rules and procedures, the courts also need to recognise the
individuality and the shortcomings of many of the people who attend at court. If someone
genuinely cannot comply with requirements of the court, then allowances should be made
which still enables that person, wherever possible, to participate effectively in the proceedings.
If someone is told to do something and unintentionally fails to follow those instructions} then

" they should not be rebuked but reminded and it should be explained to them why it is"
necessary to comply

Within the magistrates’ courts system there are a diversity of courts. While they are
all concermned with justice some mete out punishments whilst others are more concemed with
matters which are more of an arbitrational nature. Some require a very formal setting, others
can be dealt with in a more unceremonious environment. It w’as considered important by the
court staff with whom | spoke, that the courtrooms reflect these differences. Not only is it the

defendants who can feel threatened and intimidated by the courtroom arrangements. In a small
informal courtroom, where the court clerks and the defendants are in close proximity, some of
the court clerks and particularly the female clerks can also feel threatened and intimidated.
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3.3.3 Justice and efficiency.
‘ There have been large amounts of legislation introduced into the criminal justice

system as a whole, and into the magistrates' courts in particular, over the last forty years with
the sole intention of either reducing the workload of the courts or enabling the courts to deal
with this workload in a more speedy and efficient manner. In the opinion of the Justices' Clerk
with whom | spoke, the adverse effect of this legisiation on the dispensing of ju'stice has been
minimal. Whilst it was admitted that magistrates are now being encouraged to challenge the
need for, as well as the length of adjournments, this right to question was defended. The
argument being that unless the questions are asked then the magistrates will not necessarily
understand why the adjournments are being requested. If they do not understand, then it is
unsafe to assume that to adjourn matters is always in the best interests of justice, because,
"justice delayed is justice denied". It was emphasised however that the decision on whether or
not to adjourn must only be based on the merits of the matter under consideration and not upon
other peripheral issues such as the workload of the courts or whether it is-the 'umpteenth’ case
which has been adjouned during that session. Cash constraints should not be allowed to
become a major influence in judicial decision making. Neither should the state of the prisons
and whether they are full or not be allowéd to influence the sentencing process.

But cash limiting is seen to be affecting at least one of the agencies. It is claimed that
the Crown Prosecution Service are adopting a practice which could be. likened to 'plea
bargaining'. This is a practice where 'charges are being watered down', and not only when the
on'gi.nal charges cannot be supported by the evidence but also, in the opinion of some of the
court staff, when there is "clearly evidence to support a stronger charge". Whilst this policy can
often be seen as advantageous to the defendant it was not considered to be in the overall
interest of either the criminal justice system or the public at large. In the opinion of the Justices'
Clerk, once justice becomes cash limited then "it's not justice anymore”.

There was a general rejection by all of the court staff with whom | spoke that, 'justice
is su'bjugated to the ihterests of organisational efficiency'. Whilst it was agreed that there is a
policy to fully utilise the time of both the courts and the sentencers, this policy is in place
~ "simply to get on with the job". | was assu_red that there is neither a policy or any instructions
issued to the court staff to ensure that specifically defined workloads are achieved within a set
timescale.

~ The Justices' Clerk did tell me about some Courts who are currently experimenting by
running courts during the evenings and at week-ends. This is being done in an effort to meet
the requirements of those 'clients’ who cannot attend at court during the day because of
~ business or work commitments. This is being done to try and overcome the current
unsatisfactory situation, where it is thought that there are a number of people who plead guilty
to relatively minor offences and ask that they be dealt with in their absence, not because they
have committed the 6ffence, but because it is seen as a more convenient, and possibly
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cheaper, way of disposing of the matter fhan having to absent themselves from work in order to
plead their case. But is it justice? ‘

3’:.3.4 Power and mfﬁxence

The regular professional court users have to accept that the magistrates are the
decision makers Whether this fact is accepted willingly or whether it is just tolerated, depends
on the respect or otherwise that the court users and in particular the advocates have for the
individual magistrates.

But who influences the magistrates? The degree of influence that the court users can
exert on the magistrates can very often depend on the reputation or standing that each of these
individuals have with the magistrates, in other words their credibility. | was told that as advisers
to the magistrates, the court, clerks need credibility if the advice which they give is to be seen
as reliable and therefore acceptable to the magistrates. Some advocates see credibility with the
magistrates as being vital to their role in the courtroom and therefore strive to maintain it, but
there are a minority of advocates to whom credibility means very littie. Credibility and influence
are seen as variable components in the decision making process and very much personality
and performance dependent. For example, Who the bench are? How they view the advocates?
How ‘g'ood the advocate's performance is and how hard the advocates are perceived to be
trying on behalf of their clients? These are all factors which could affect the outcome.

The advocates ére_ also aware that the magistrates and court users all have their
~ differences and idiosyncrasies and they use this knowledge and adapt their strategies
accordingly in order to benefit their clients. In addition to this. manipulation of the courts and the
magistrates by the defence advocates, it was also argued that the current practice of the Crown
Prosecution Service to accept pleas to lesser charges than those ongmally made is now in
reality taking some of the sentencing initiative away from the magistrates.

The Justices' Clerk admitted that the court clerks have a 'massive potential' for
influencing judicial decisions and some actually do. The Justices' Clerks themselves, have the
potential by being able to influence Bench policy decisions and sentencing practices. An ideal
vehicle for doing this is through their complementary role as the Training Officer, a role which
includes the training of both the magistrates and the court staff. The day to day potential for
influencing the magistrates is with the court clerks, sometimes in the courtroom, but more often
in the restricted confines of the Magistrates' Retiring room. The court clerks admitted that the
influencing of the magistrates was almost inevitable just by the simple act of giving advice.
Whilst the court clerks claimed that they would never go into the Retiring room with the sole
intention of persuading the magistrates to a certain course of action, when they do disagree
with the decision of the magistrates, they admit that this can be transmitted through their.
~reactions and body language and this has some{imes been sufficient to cause the magistrates
to re-think their decisions.
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In the magisfrates‘ courts there are two main areas of decision making, the judicial
which is the province of the magistrates and the administrative which the court clerks see as
their responsibility. This is a view which is obviously shared by the Lord Chancellor who in
recent legislation has given the couﬁ clerks the power to- make administrative decisions in the
absencﬁé of the magistrates, providing that all the relevant 'parties in the matter are also in
agreement. The problem in the courts however, is that judicial and administrative decisions are
not always mutually exclusive and can overlap. | queried if there was a danger, where
decisions were being seen to be made by people other than the magistrates in open court, then
this could undermine the authority of the magistrates as the decision makers, particularly in the
eyes of the defendants? The Justices' Clerk agreed that even if in reality the magistrates are
not the actual decision makers, it is important that the impression that the final decision has
been made by the bench should always be conveyed to the onlookers .and particularly the
defendants. '

3.3.5 The court staffs' perception of the defendant.

The court ushers do not categorise the defendants by the types of crime with which
they are associated, only by the degree of familiarity they have with the court and the level or
amount of assistance which they require. it is also this level of experience which often
determines a defendant's attitude towards the court. The first-time attenders tend to be fearful,
the. more experienced attenders don't appear to be bothered. it was definitely the opinion of the
court staff and particularly the court usher with whom | spoke, that waiting does not affect the
defendants' thoughts about sentencing. It was considered that those who entered the courtroom
fearing a custodial sentence, were already in fear of a custodial sentence when they arrived at
the court building. Although it was agreed that the longer they wait, the more ffijstrated they |
become, ahd the more likely they are to commit acts of vandalism within the court's waiting
areas. ' ' :

Similarly the defendants react in different ways to the sentences which they receive.
As already stated, most of the people who receive custodial sentences were 'half expecting' -
them anyway. Others who were expecting to go to prison and are given alternative non-
custodial sentences often show their relief when leaving the courtroom. In the opinion of the
court usher, there are some young persistent offenders who do give the impression that they
are laughing at the court and their demeanour in the courtroom is nothing like it is when they go -
back into the waiting areas. v

- The confusion which is experienced by some defendants in deciding where the loyaity
of their advocates lay was addressed by the Justices' Clerk. Whilst agreeing that the
observations which had been made in the Crown Court could well be $ubstantiated, it was
thought that this confusion is less likely to occur in the magistrate’ courts where the roles of the
advocates as prosecutors or defence solicitors very rarely inter-change. While it was agreed

that it must be difficult for defendants to be able to understand why their 'sole prop' in the
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