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Abstract.

Section 5(4) (nurse’s holding power) of the Mental Health Act 1983 empowers mental
health nurses to legally prevent an informal in-patient from leaving hospital for up to six
hours. The section may be applied for the patient’s health or safety or the protection of
others. Since its introduction in September 1983 there have been 34,000 applications of
the section, an average of 1460 per annum. The application of Section 5(4) is likely to:
lead to further detention under the Act; have implications for the practice of nurses; and
affect the care received by patients in the aftermath of its use. However, the literature
review revealed a paucity of research on the subject. The existing research has focused
on three main areas: nurses’ opinions of their holding power; their knowledge of
Section 5(4); and trends associated with the implementation of the section. However,
no attempts have been made to examine the events before, during and after the
implementation of Section 5(4). This qualitative study sought to address this deficit by
examining why and how Section 5(4) was implemented from the perspective of the
nurses and patients involved in the process.

A collective case study approach was utilised to generate data from one mental health
NHS Trust over a period of one year. Data were generated from three sources: archival
(statistical) records on 803 applications of the section; documentary accounts of the
detention process, for example nursing notes; and interviews with 30 nurses and four
patients. Within- and cross-case narrative analysis was undertaken on the data set. The
method of narrative analysis employed was developed specifically for this study. '

The analysis produced a six-part typology of nurses’ stories that explained why Section
5(4) was implemented. The six types were: ‘health, safety or protection’; ‘lack of
knowledge’; ‘catalyst’; ‘medical inaction’; ‘self-protection’; and °‘last resort’. The
analysis also constructed a collective story of nurses’ experiences that identified the key
stages in the detention  process. Stories were also constructed from patients’
experiences of ‘being detained. These stories generated in-depth accounts of patients’
- admission to hospital, the events leading up to their detention, the implementation of
Section 5(4), and the aftermath of their experiences.

The implications of the study’s findings are considered for education, policy, practice
and research and focus on four main areas: informal admission to hospital; information
giving; reasons for implementing Section 5(4); and the consequences of the detention
for both nurses and patients. , .
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Chapter 1
The origins of the thesis

At 3.00 p.m. on June 6™ 1989, I used Section 5(4) (nurse’s holding power) of the
Mental Health Act 1983 (Department of Health,' 1983) for the first time, to prevent a
‘male patient® from leaving hospital. This was the first of 11 patients I detained under
Section 5(4) in the following two years as a staff nurse working on an acute psychiatric
ward.®> This event also marked the beginning of my fascination with an aspect of mental
health nursing practice that has been the focus of my academic interests for over 20
years and led to the generation of this thesis. It therefore seems important for me to
begin this thesis by providiﬁg some background on the circumstances leading up to my

first application of Section 5(4) and the associated issues.

Between 1980 and 1983 I was a psychology undergraduate student at the University of
Manchester. Despite undertaking a clinical psychology module that explored the nature
and treatment of mental illnesses there was no méntion of mental health legislation;
therefore 1 remained oblivious to the debates that were taking place regarding the
reforms of the Mental Health Act 1959 (Department of Health and Social Security,”
1959). Following my graduation in 1983-I had no clear idea about whét direction my
career should take, although I did know I waﬁted to work in the field of psychology in
some way. In the year following my graduation I secured a short-term contract working
as a nursing assistant on an acute psychiatric ward, which resulted in the decision to

undertake my training to become a registered mental nurse (RMN). ,

! Hereafter DH. .

2 In the UK a variety of terms exist to describe people who use mental health services including “clients’,
‘patients’, ‘service users’, ‘people affected by mental illness’, ‘user’, and ‘survivor’ (Simmons et al.,
2010). Despite some commentators arguing that some terms are more empowering or stigmatizing than
others (for example, see Link and Phelan, 2001; McLaughlin, 2009), Dickens and Picchioni (2011) have
reported that those who use mental health services prefer to be referred to as either ‘patient’ or ‘client’. 1
have chosen to use ‘patient’ throughout this thesis as this is the term adopted in the Mental Health Act
1983 to refer to people who use mental health service.

3 Acute psychiatric ward and acute in-patient ward are used interchangeably throughout the thesis. These
wards provide mental health care for adult patients between the age of 18 and 65 years, although the
upper age limit may vary between NHS Trusts. '

4 Hereafter DHSS.



In May 1984 1 staﬁed my nurse training at the Middlewood Hospital in Sheffield. Asa
nursing student (1984-1987) I received very little formal education on the Mental

-Health Act 1983 (DH, 1983). This amounted to no more than a basic introduction
consisting of a one hour classroom discussion and a handout outlining the main sections

contained in the Act. Furthermore, I do not recall any of the nursing tutors emphasising

the new roles that had been given to mental health nurses by the 1983 Act or more
specifically drawing my attention to the legal and ethical implications of the new
holding powers. However, I do remember reading Larry Gostin’s (1983) ‘A Practical
Guide to Mental Health LaW’; althdugh at the time I did not fully appreciate the
implications of the Act for my future role as a RMN. On reflection, I now find this lack -
of education on the subject of Section 5(4) astonishing since the Act was less than eight
months old at the start of my training. In addition, there had also been considerable
debate within the profession and Parliament (see Chapter 2) about whether mental

health and iearning disability nurses should be given a holding power.

Similarly, during three years of clinical placements I do not remember Section 5(4)
being used by nurses on the wards where I worked. Nor do I remember any of my
supervisors making reference to it or alerting me to its existénce, although I do
remember 'discussioné about other sections of the Act. This may simply reflect the fact
that the section was not used during my time on individual placements or that I simply
lacked an awareness of its use. However, I did witness numerous patients being
prevented from leaving hospital either because they were already detained under a

section of the Act or because, although informal, it was in their ‘best interests’.

On qualifying in July 1987 I duly forgot about any concerns I had about using Section
5(4) as my first staff nurse post was based in a.day hospital working with older adults
experiencing a variety of organic and functional mental health problems. As day
patients cannot be detained under Section 5(4).1 did not have to address the issue of
detention. Such issues were dealt with by nurses working on in-patient wards or by the

medical staff.

This changed on May 2" 1989 when I moved to a staff nurse post on an acute in-patient
ward based within one of the two local psychiatric units in Sheffield. In taking up my

new post I became aware again of the fact that, for their health or safety or the



protection of others, patients could be legally prevented from leaving the ward by a
nurse. More specifically, I also realised that as part of my new role I might be the one

who had to prevent the patient leaving.

My first experience of using Section 5(4) occurred a month after starting on the ward
~ (June 6™ 1989) when I twice made the decision to prevent a ﬁatient from leaving within
the space of one Friday afternoon shift, Whilst I do. not remember all of the details of
the events leading up to either of the detentions, the detention itself or its aftermath, I do

remember some of my anxieties about making the decision to implement Section 5(4).

Firstly, I asked myself, Was 1 doing the right thing?’ Specifically, I was concemed
| that I had in some way got it wrong and that I was depriving someone of théir liberty
inappropriately. In addition, in ‘getting it wrong’ I was also worried that I woﬁld be
judgéd by experienced colleagues to be a custodial nurse who liked to exercise their
power over the patients. 'This was something I had already come to believe és qontrary

to the philosophy of nursing care espoused on the ward.

Secondly, I asked myself, ‘What were my grounds for detaining the patient?’ 1 believe
I had concemé for the patient’s and/or others’ safety and that he needed to stay on the
ward but was unwilling to do so. I can only presume now that no doctor was available
‘to undertake a medicél assessment with a view to implementing Section 5(2) (doctors’
holding power) of the Act (DH, 1983). I am unclear about how I assessed the risks as
the ward did not use any formal risk assessment tools and even if they had I am not
certain there would have been time to use them. I recall consulting my colleagues about
whether I was about to make the correct decision; an attempt perhaps to draw on their
experience and clinical knowledge. There appeared to be a collective and culturally
defined set of criteria used by the nurses to determine potential risk on the Ward.b
 However, it was not always clear where this knowledge had come from or whether any
discussion had taken ﬁiace as to the appropriateness‘ of these criteria or what evidence, if

any, was being used to support their use. .

Thirdly, I asked myself, ‘How do you go about doing it?’ 1 remember being worried
about the actual implementation of Section 5(4), an issue that mental health nursing .

students continue to be concerned about (Ashmore and Carver, 2011). This raises an



important question; that is, what does happen in those situations when nurses are faced
with the possibility of having to prevent a patient from leaving the ward? The Mental
Health Act 1983 (DH, 1983) and the Mental Health Act 1983 Code of Practice (DH,
1999) offer some guidelines about when, where, who, why and how a patient should be -
prevented from leaving by the nurse; however this is purely from a legal perspective. In
reality, based on my own experience, implementing Section 5(4) is ‘messy’. That is,
thé circumstances of any situation frequently mean that plans cannot be followed and
any pre-existing protocols are rareiy followed. Cavadino (1989: 1) has made a
 distinction between the ‘law in the books’ and ‘law in practice’; that is, while legislation
may tell us what the law is, it provides little guidance on how to use it. In my own case,
the first time I implemented Section 5(4) I had some awareness of what the law said but
I had no experience of applying it. Therefore, I was required to make sense of how to
use the law there-and-then in order to manage the situation I found myself in at.that
time. Despite this piece of legislation being over 28 years old, surprisingly there are

still no accounts of how nurses interpret this law in practice.

My experience of using §ection 5(4) gave me a desire to find out more about how it
‘should’ be implemented, and therefore I consulted my colleagues in an attempt fo learn
from their knowledge and experience. However, this proved frustrating as their repliés
consisted of commehts such as, ‘It rarely happens so don’t worry about it’, ‘It only
~occurs at weekends or after five o’clock when there’s no doctors around’, ‘It’ll damage
the therapeutic relationship with the patient’, and ‘It’ll result in the patient not being
able to get a visa to travel to other countries.” There was also a prevalent belief among
my colleagues that the use of the Act was associated with the medical model and
therefore a medical responsibility. For many vof my colleagues, to use Section 5(4) also

constituted a failure of the nurse’s therapeutic skills and therefore it was discouraged.

During 1989 my quest for more knowledge on the subject and dissatisfaction with my |
colleagues’ responses led me to seck answers from the medical and nursing literature.
However, I was surprised to find that there was a paucity of literature on the subject
particularly that based on research evidence. This dearth of information led me to make
the decision to undertake my own small scale research project on the subject. This.
consisted of a retrospectively study of all Section 5(4)s that had been implemented over

‘a one-year period on the five wards comprising the acute services in Sheffield. This led

4



_to my first publication (Ashmore, 1991) and from the findings I was able to dispel some
of the myths about Section 5(4) raised by my colleagues.

Others studies followed this piece of research, both by myself and others but none -
attempted to explore the ‘law in practice’._ I did on one occasion seek to explore nurses’
reasons for implementing the holding powef by attempting to undertake a content
analysis of nursing notes following the use of Section 5(4). Unfortunately this project
had to be abandoned as either no entries existed or they simply stated that, ‘the patient

had been detained under Section 5(4)’.

The patient’s perspective on their detention by a nurse was aiso an area of personal
interest. This was prompted by the need in 1991 to detain a patient with whom I had
been working closely. The implementation of the Section 5(4) was fairly
straightforward. However, in the aftermath the patient Nikki (a pseudonym) refused to
believe that I had detained her, and targeted her anger to the colleague who was
assisting me, because, she said, ‘You wouldn’t do ahything like that’. Intrigued by this,
Nikki and I discussed the events surrounding her detention on a number of occasions.
On her discharge from the ward I asked whether she would provide me with a written

account of her experience. With her permission, I reproduce her thoughts in full:

‘Well when you are very chaotic it is the nurses’ only option to section you
to keep you on the ward. At first you become very irate with the nurses
because they are stopping you doing what you want to do. '

One of the first things you learn is sectioning by the nurses can lead you to
being detained for a very long time. A 5(4) can lead to a 5(2) - which is 72
hours, a 5(2) can lead to a Section 2 - which is 28 days - and a Section 2 can
lead to a Section 3 which is a six month section.

So once you have calmed down a bit you have to walk around showing
everyone that you are stable to be left alone until the doctor arrives but you
can’t wait until you are informal again.

The power that the RMN has is very threatening but until you know your

rights all you want to do is abscond. The more you attempt [to leave] the

tighter the nurses get on you and it normally results in you being locked in
- the [seclusion] ‘room’.

It starts to be a very deceitful process. All you need is one good chance [to
abscond], but that will be your only chance.



The doctor - this is where you have to prove the nurses were wrong and you
are perfectly stable.

Your relationship with the nurses changes. It starts to become a ‘them’ and
‘us’ feeling. You feel vulnerable; as if you try to leave they will section
you. . .

If you can’t get away you just need to hope there is a good nurse on duty
and a good doctor who you can wind around your finger.

I don’t think sections on the ward I was on are misused, most of the time it
is done for your safety and that is the only way a nurse is able to get your
respect back and to enable you to work as a team again.’

Nikki (September 1992)

The experiences - both my own and Nikki’s - described above have raised a number of
- issues that are not addressed in the literature and as a result have provided me with the

motivation to undertake the study detailed in this thesis.

This thesis is divided into ten chapters. This chapter has provided an introduction to my
background as a mental health nurse and how I became involved with the nursing
practice of implementing Section 5(4) both clinical and academically. It has also begun
the process of identifying issues associated with the implementation of Section 5(4)

from both the nurse’s and patient’s perspective.

Chapter 2 consists of three parts. The first part outlines Section 5(4) as it is described in -
the Mental Health Act 1983 (DH, 1983). This part also includes details of the guidance
offered to nurses by the Mental Héalth Act 1983 Code of Practice (DH, 1999) on
implementing Section 5(4). The second part explores the factors leading to the decision
to provide nurses with legal powers in the 1983 Act (DH, 1983), for example changes to
hospital - admission procedures, and National - Health Service (NHS) resource
deficiencies. The third and final part of the chapter consists of a review of the empirical
literature relating to the implementation of Section 5(4). In the literature review it is
argued that that empirical research has focused on three main areas: nurses’ opinions of
- their holding powef, their knowledge of Section 5(4), and trends associated with the

implementation of the section. The review also identifies a number of gaps in the



literature that have potential implications for how mental health nurses practice and the

quality of care received by those who are detained under Section 5(4).

Chapter 3 focuses on the methodological aspects of the study. A rationale is given for

undertaking a doctoral level study and the aims of the fesearch are stated. The study is
| positioned within a relativist ontology and social constructionist epistemology. The
choice of the case study as the most appropriate research strategy isbalso discussed as

are the data generation methods used in the research.

Chapter 4 describes how the research design was unfolded and consists of three main
sections. The first provides a detailed account of how access to the study Site was
negotiated. The second provides an account of how formal permissions were obtaining,
the problems encountered and how they were addressed. The final part describes the
process of generating data and the management of associated issues such as undertaking

interviews with nurses and patients in clinical environments.

Chapter 5 provides a rationale for the analysis of the different types of data generated in
the study and outlines in detail the stages and procedures involved in this process.
Specifically, the chapter focuses on justifying the narrative approach to analysis used in
the study and presents my own nine Stage method for the generation of the stories

reported in the thesis.

Chapters 6-9 present the findings of the study. Chapter 6 focuses on the data set and
trends assqciated with the use of Section 5(4) in the Trust. Some of the trends identiﬁed
in this chapter led to the development of topic areas that were then explored in the

interviews with both nurses and patients.

Chapter 7 outlines a six-part typology of how and why Section 5(4) was'implemented.
One example of each story type is presented to illustration its differences and

. similarities to other narratives outlined in the chapter.

Chapter 8 presents the four patients’ (Mark, Carl, Shaun, and Asif) stories generated in

the study. These stories provide in-depth accounts of their admission to hospital, the



events leading up to their detention, the implementation of Section 5(4), and the

aftermath of their experiences.

Chapter 9 presents a collective story of the implementation of Section 5(4) that makes
visible for the first time a process concerning the events before, during, and after the
nurse makes the decision to implement Section 5(4). It demonstrates that the decision
to implement Section 5(4) is'a complex process involving a number of factors other
than the patient being considered a risk to themselves and others, and a doctor béing

unavailable to undertake a medical assessment.

The final chapter summarises and critiques the key ﬁndings and considers the
implications for education, policy, practice and research. The discussion is organised
around four main areas: inforrhal admission to hospital, information giving, reasons for
implementing Section 5(4), and the consequences of the detentibn for both nurses and
patients. Finally, the trustworthiness of the research is evaluated by expioring its

credibility, dependability, confirmability, and transferability.



Chapter 2
Background

2.1 Introduction ,

This chapter consists of three parts. The first part outlines Section 5(4) as it is described

in the Mental Health Act 1983 (DH, 1983). In addition, it aléo provides details of the

guidance offered to nurses by the Mental Health Act 1983 Code of Practice (DH, 1999)

on implementing Section 5(4) before, during and after the'eventr. The second part

explores the factors leading to the introduction of Section 5(4) under the 1983 Act (DH, -
1983).. The third and final part of the chapter is a review of the empirical literature

relating to the implementation of Section 5(4).

2.2 Section .5(4) (nurse’s holding power) of the Mental Health Act 1983

The National Health Service Information Centre for Health and Social Care (NHS
ICHSC, 2011) reported that in the one year period 2010-2011, 27,471 people were
admitted to NHS facilities in England uﬁder a section of the Mental Health Act 1983 for
their health or safety or for the protection of others.” A further 16,448 people were
detained after admission.’® This may be the result of an inappropriate informal
admission, deteriofation ip the patient’s mental health and/or their unwillingness to
remain in hospital at a time of perceived risk. One option available to mental health
nurses When a patient who is considered at risk, expresses a desire to leave the ward and
cannot be pefsuaded to wait until a d(;ctor arrives to discuss the matter further, is to

prevent them from leaving by applying Section 5(4) of the 1983 Act (DH, 1983).

Section 5(4) accounted for 10.6% (n = 1748) of all detentions after admission; that is
4% of all sections implemented during the period 2010-2011. Official statistics on the
use of the Act (DH, 1995; NHS ICHSC, 2011) also report that the number of patients
detained under Section 5(4) has risen significantly since its introduction in 1983 to an
average of 1460 per annum (Range 789-1948 per annum). Between 1988 and 2011
approximately 34,000 people have been detained under Section 5(4) of the Act. In
addition, the application of Section 5(4) leads to further detention under the Act in 70%

5 A further 2,621 people were formally admitted to independent hospitals in the same period.

S A further 449 people were detained after admission in independent hospitals for the same period.

9.



of cases (NHS ICHSC,‘ 2011) and may require nurses to lock the ward door or restrain,

seclude or closely observe the patient to ensure they remain on the ward.

Section 5(4) of the Mental Health Act 19837 permits nurses of the ‘préscribed class’ to
detain an informal in-patient receiving treatment for mental disorder for up to six hours |

or until a doctor arrives if it appears:

v(a) that the patient is suffering from mental disorder to such a degree that
it is necessary for his health or safety or for the protection of others for him
to be immediately restrained from leaving hospital; and

(b) that it is not practical to secure the immediate attendance of a
practltlsoner for the purpose of furnishing a report under subsection (2)
above.

Section 5(4) can only be used when the patient is still on the hospital premises.
Implementing Section 5(4) is the personal decision of the nurse who cannot be
instructed to exercise the holding power by anyone else. Section 5(4), should it lapse, is

non-renewable.

2.2.1 The prescrlbed class :
The Mental Health (Nurses) Order 1998 (SI 1998/2625) deﬁnes the ‘prescribed class™

as a nurse registered in:

7 As data in this study were generated before 2007, all references to the Mental Health Act 1983, unless .
otherwise stated, refer to the original document (DH, 1983) rather than the recently amended version of
the legislation (DH, 2007a). ; :

8 This refers to Section 5(2) of the Act (doctor’s holding power). In the amended Act (DH, 2007a)
Section 5(2) has been widen in scope to include ‘approved clinicians’, for example social workers and
nurses. In the amended Act (DH, 2007a) this section now reads, ‘that it is not practical to secure the
attendance of a doctor or approved clinician who can submit a report under section 5(2).

- ? Since the introduction of the 1983 Act the types of nursing qualifications described in the register
maintained in Section 7 of the Nurses, Midwives and Health Visitors Act 1997 have changed. These
changes are reflected in the amended Act (DH, 2007a) The ‘prescribed class’ now consists of: (i)
Registered Nurse Level 1 Mental Health; (ii) Registered Nurse Level 2 Mental Health; (iii) Registered
Nurse Level 1 Learning Disability; and (iv) Registered Nurse Level 2 Learning Disability. Part 3, 4, and
13 now fall under (i) and (ii); and Part 5, 6, and 14 under (iii) and (iv).

10



(@)  Part 3 (first level nurse'” trained in the nursing of persons suffering from
mental illness) or : :

(b)  Part 4 (second level nurses trained in the nufsing of persons suffering from
mental illness) or

(¢)  Part 5 (first level nurse tralned in the nursing of persons suffering from
learning disabilities) or

(d Part6 (second level nurses tramed in the nursing of persons suffering from
learning disabilities) or

()  Part 13 (nurses qualified followmg a course of preparation in mental health
nursing) or

® Part 14 (nurses qualified following a course of preparatlon in learning
disabilities nursing).

2.2.2 Informal patient
The Mental Health Act 1983 is concerned with making provisions for compulsory
admission to hospital of patients with a mental disorder. Section 131(1) is the only

provision within the Act which relates to informal admission. It states:

‘Nothing in this Act shall be construed as preventing a patient who requires-
treatment for mental disorder from being admitted to any hospital or mental
nursing home in pursuance of arrangements made in that behalf and without
“any application, order or direction rendering him liable to be detained under
this Act, or from remaining in any hospital or mental nursing home in
pursuance of such arrangements after he has ceased to be liable to be
detained.’

If a person 'requires hospital admission and fhey are Willing to be admitted informally,
the Code of Practice'! (DH, 1999, 2.7: 10) states, ‘this should in general be arranged.
Compulsory admission should only be the last resort.” Furthermore, where the person is
assessed as lacking the capacity to consent, ‘but does not object to entering hospital and

receiving care or treatment, admission should be informal’ (DH, 1999, 2.8: 10).

10 First level refers to a registered nurse. Second level refers to an enrolled nurse. Enrolled nurses were
introduced in 1943 in an attempt to overcome a shortage of nursing staff (Nolan, 1993: 102).

I As data in this study were generated before 2008, all references to the Mental Health Act 1983 Code of
Practice, unless otherwise stated, refer to the 1999 version of the Code (DH, 1999) rather than the more
recent version (DH, 2008).
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Any person admitted informally to hospital for mental health care is not subject to the
légal restrictions which apply to detained patients. Therefore, they are equivalent in law
to those patients admitted to general hospitals. Informal patients differ from formal
patients in two main ways. The informal patient can refuse to accept any fohn of
treatment offered to them, and they may leave hospital whenever they like. However, in
reality the patient may be prevented from leaving by a nurse or doctor implementing
their holding powers. Therefore, as Houlihan (2000: 865) notes, ‘in practice the notion

of informal status may be no more than a legal fiction.’

2.2.3 Procedure

Although the criteria outlined above (see section 2.2) may have been met, the Code of
Practice (DH, 1999, 9.2: 40) recommends that before implemenfing Section 5(4) the
nurse should assess, ‘the likely arrival time of the doctor as against the likely intention
of the patient to leave.” The Code also suggests that at such times, ‘most patients who
express a wish to- leave hospital can be persuaded to wait until a doctor arrives to
discuss it further’ (1b1d) When persuasmn fails the Code suggests that the nurse
attempts to assess the impact of any delays upon the patient and the consequences for

the patient or others should they be allowed to leave hospital.

2.2.4 Assessment and acute eniergencies
" The decision to implement Section 5(4) should ideally be preceded by assessment .
taking into account the guidancé offered in the Code of Practice (Table 1). However, it
may not always be possible to conduct an assessment before the patient ‘is restrained
from leaving. ’The Code (DH, 1999, 9.3: 40) states that:

‘..In extreme circumstances it may be necessary to invoke the power
without carrying out the proper assessment. The suddenness of the patient’s
determination to leave and the urgency with which the patient attempts to do
so should alert the nurse to potentially serious consequences if the patient is
successful in leaving.’
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Table 1 Factors to be considered before applying Secﬁoh 5(4) '

The patient’s expressed 1ntent10ns including the 11ke11hood of the patlent comrmttlng
self harm or suicide.

Any evidence of dlsordered thlnkmg

‘The patient’s current behaviour and in particular any changes in usual behaviour.
The likelihood of the patient behaving in a violent manner.

Any recently received messages from relatives or ﬁ‘iendé.

Any recent disturbances on the ward.

Any relevant involvement of other patients.

The patient’s known unpredictability and any other relevant information from
other members of the multi-disciplinary team.

Source: Mental Health Act Code of Practice (DH, 1999, 9.2: 40)

2.2.5 Reports

If the patient refuses to remain on the ward for the arrival of the responsible medical
officer'? (RMO) or their nominated deputy,'® the nurse should implement Section 5(4)
by completing Form 13'* (Appendix 1). This requires the nurse to state the patient’s
name, the date and time the patient was detained, their own name and to indicate - by
deleting other possible categories - their ‘prescribed class’ (that is the part of the nursing
register under which their qualification is listed). Legally, Section 5(4) cominences as
soon as the nurse implementing the power completes Form 13, Form 13 must be sent to
the Hospital Managers, 61‘ to the person acting on their behalf, as soon as possible after -
completion. The nurse should record their reasons for implementing Section 5(4), for
example in the patient’s nursing (and medical) notes, as well as completing a local

incident report (Appendix 2). The incident report is sent to the Hospital Managers.

12 Doctor or approved clinician under the amended Act (DH, 2007&).

13 Section 5(3) of the 1983 Act (DH, 1983) allows the RMO to nominate one other Section 12 doctor to
delegate in her/his absence. The nominated doctor cannot nominate another doctor.

1 Although essentially the same in content, Form 13 has been replaced by Form H2 in the amended Act
(DH, 2007a).
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Finally, it is recommended that good practice would mean that if the patient remains on
Section 5(4) at the time of a shift change, relevant information is communicated to staff

coming on duty (DH, 1999).

2.2.6 Informing the patient

Section 132 of the Act (DH, 1983) requires Hospital Managers to ensure that all patients
who are detained receive information about their section. >_The Mental Health Act 1983
Leaflet 1 Section 5(4), Your rights under the Mental Health Act 1983 must be
- completed. Leéﬂet 1 should be given to the patient. In addition, the nurse should
explain to the patient why they are being detained and their rights under the section. As
far as possible the nurse should ensure the patient understands what has been said
(Killen, 1992). This process and the degree to which the patient understood the

information should be recorded in writing, for example in their nursing notes.

2.2.7 Restraint and medication

' The nurse implementing Section 5(4) may use the minimum force necessary to prevent
the patient from leaving hospital. Where force is neceesary nurses are advised to follow
the general principles of restraint set out-in paragraphs 19.6-19.8 ef the Code of Practice
(DH, 1999).

If medication has been prescribed before the implementation of Section 5(4) it may be
~ offered to the patient. However, they retain the right to refisse the medication if they
wish, and cannot be medicated against their will. If the patient lacks the capacity to
consent and it is considered to be an ‘urgent necessity’, that is the nurse believes it

should be administered to prevent serious harm to self or others, it may be given.

2.2.8 Medical responsibilities

As soon as possible following the implementation of Section 5(4) the nurse should
contact the RMO or their nominated deputy to inform them of the decision. The 1990
Code of Practice (DH, 1990: 29) netéd that, ‘a psychiatric 'emergeney is no different
.from any other medical emergency’ while the 1999 Code (DH, 1999: 39) states that, ‘a
,psychiatﬁc emergency requires the urgent attendance of a doctor.” Although the Code
of Practice (DH, 1999) recognises that, ‘a doctor may not be immediately available®

they should treat the situation as an emergency and arrive on the ward as soon as
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possible and ‘not wait six hours before attending simply because this is the maximum
time allowed’ (ibid: 41). It is expected that the doctor will arrive within four hours of
the patient being detained. Section 5(4) lapses when the doctor arrives on the ward and
this is recorded by the nurse completing Form 16 (Appendix 3). Any time spent on
Section 5(4) counts as part of the 72 hour holding perlod if the doctor decides to detain
- the patient under Section 5(2) of the Act.

If the RMO or their nominated deputy has not arrived within four hours of Section 5(4)
being implemented the nursé is advised to contact the duty consultant who should
attend. If no doctor has arrived after six hours an ‘oral repbrt (suitably recorded) should
be made immediately to the responsible senior manager, and a written report should be
submitted to that manager and the Hospital Managers on the next working day’ (DH,
1999, 9.7: 41). The patient becomes informal and should they be unwilling to stay in
hospital then, ‘the responsible senior manager' should nominate a suitable person to

supervisé the patient’s leaving’ (ibid).
The stages in the process of implementing Section 5(4) - based on the Mental Health

Act (DH, 1983) and the guidance given in the Code of Practice (DH, 1999) as discussed

above - are summarised in Figure 1.
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2.3 The origins of Section 5(4) of the Mental Health Act 1983
This part of the chapter identifies and explores a number of factors that contributed to

the introduction of Section 5(4) in the 1983 Act.

2.3.1 From certification to informal admission

Ohe facfor influencing the introduction of Section 5(4) is arguably the successive
changes made to hospital admission procedufes dating back to the 1890 Lunacy Act.
The introduction of the 1890 Lunacy Act was, in part,v a response to a numbef of well
documented cases'® in which corrupt doctors colluded with relatives to unlawfully
incarcerate their kin to mental asylums (Rose, 1986). The 1890 Act aimed to prevent
this happening (Baruch and Treacher, 1978; Glovef—Thomas, 2002). Jones (1993: 93)
described the 1890 Act as the ‘triumph of legalism’, that is admission to hbspital
focused dn the rules of law and these took priority over therapeutic considerations.
Under the Lunacy Act the final decision for admitting a person to hospital (certification)
was made by'a justice of the peace in a court of law rather than by a doctor. Therefore,
at this time thére were no informal admissions to hospital. From the nurse’s (or
attendants as they were at known that time) perspective tﬁe situation was clear; éﬂ
patients were detained and they were legally empowered and protected in law to prevent
a certified person from leaving the hospital should they attempt to do so. Furthermore,
the likelihood of a patient being able to leave the hospital or ward was greatly reduced

‘as most were locked. -

The Mental Treatment Act 1930 saw the re-emergence of medicalism over legalism
(Glover-Thomas, 2002); where the treatment of the mentally ill was seen as more .
important than guarding'against wrongful detention in hospital. For the first time a
distinction was made between involuntary and voluntary admission.'® A person could
be admitted as a voluntary patient if they wished ‘of their own free will to undergo
mental treatment’ (Jones, 1960: 120). The person was required to make an application
in writing for voluntary admission to the person in charge of any approved

establishment. A voluntary patient could discharge themselves at any time but had to

13 For example, see the case of Julie La Roche outlined in Jeffrey Masson’s (1988) book Against Therépy.

16 Jones (1960: 10) notes that limited approval had been given by the Government in 1862 and 1890 that
made provision for ‘voluntary boarders’ to be admitted to private asylums. In addition, prior to the
introduction of the 1930 Act.the Maudsley Hospital and to a lesser extent the City of London Hospital
were the only public hospitals where in-patient treatment was offered without certification.
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give 72 hours notice. This requirement was criticised by some in Parliament who
believed that the voluntary patient ‘should be free to walk out at any moment’ (Jones,
1960: 116). While it was recognised that the three day’period might be considered
detention ‘in a purely legal and technical sense’ (ibid) it was seen as having a number of
advantages. Namely it: provided the patient with the opportunity to change their mind;
allowed for the hospital to make arrangements for the patient’s discharge, or to make an

assessment of whether the patient needed certifying. Therefore,. from a legal and
| practice perspective the introduction of ‘voluntary’ status did not present nurses with
_any problems when the patient expressed 4 desire to leave. As the patient was required
to give 72 hours notice, nurses were legally able to enforce this should a person attempt
to leave before this period expired. As with the 1890 Act, this was easily enforceable as

most wards were still locked.

However, the introduction of the 1930 Act marked the beginning of a period of change
- that would ultimately lead to the introduction of Section 5(4). Jones (1960) argued that’
the distinction between involuntary and voluntary patients led to more and more ward
doors being unlocked so that at least some patients could come and go more
independently. Inevitably, this vdevelopr.nrent resulted in nurses being placed in a
potentially difficult position as their constant presence on the hospital wards meant that
in all probability they were the professional group making the day-to-day decisions
about Whethéar it was safe for a voluntary patient to leave when they requested to do so.
While mental health legislation protected nurses in law when enforcing the Act their
position was less clear. when they felt the need to prevent a voluntary patient leaving.
Any uncertainties may also have been compounded by a history in many asylums of
nurses béing dismissed for losing the ward keys (Jones, 1960) or being held respbﬂsible

for allowing a patient to escape (Clarke, 1993).

The final piece of mental health legislation that contributed to the need for the
introduction of Section 5(4) was the Mental Health Act 1959 (DHSS, 1959). The
’ph>ilosophy of the 1959 Act has bee‘n described by Unsworth (1987: 231) as “anti-
“legalism’; that is its main focus was to ensure that patients received treatment as quickly
as possible rather than the rulés of law that had characterised previous‘ legislation.
Significantly from a nursing perspective voluntary admission became informal

admission; this reflected the view that nothing in the Act should prevent a person in
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need of psychiatric care from being admitted to hospital. The p‘atient no longer had to
apply in writing for admission or more importantly, give 72 hours notice to leave. - The
new admission procedures also allowed non-volitional'’ patients to be admitted
informally. Therefore, in law this meant that the informal patient could leave hospital

whenever they liked.

The management of both volitional and non-volitional informal patients, who could
leave when they wanted, presented nurses with a new prcblem. Specifically, nurses had
" no statutory powers in law to prevent an informal patient from leaving hospital in
circumstances where a nurse had made a clinical judgement that a patient should be
‘prevented frofn doing so (Fennell, 1984; Houlihan, 2000; Houlihan, 2005). = This
problem was further compounded by the fact that by the time of the introduction of the
1959 Act a large number of hospital wards were now unlocked, therefore making it
easier for patients to leave. Although there is no evidence to support the assertion, it is
possible that nurses were uncertain about how to manage such situations and also
concerned about the consequences for them of allowing an informalv pétient to leave -
who then harmed themselves or others. At the time the 1959 Act was introduced there
had been public criticism about the consequences of allowing patients to leave the ward.
For example, in October 1957, following the death of a patient the Southwark Coroner
commented on ‘the doubtful legality of allowing volimtary patients to wander away

from mental hospitals’ (Butler, 1985: 174).

2.3.2 .Section 30(2) and its limitations '

Under the 1959 Act nurses were dependent on the doctor responsible for the patient’s
care being available to detain the patient under Section 30(2). Section 30(2) allowed the
doctor responsible for the patient’s care to detain them for up to three days (72 hours) to
provide time to makc arrangements for compulsory admission for assessﬁent and/or
treatment. Section 30(2) required the doctor to be physically present to undertake an
assessment of the patient and complete the paperwork to the effect that they required
compulsory admission. The doctor was not allowed to b‘give authority- over. the
telephone or leave a signed form in. readiness for such an eventuality’ (DHSS, 1976:

16). In addition, the responsible doctor was not allowed to nominate a deputy in their

' This refers to a patient who may lack the capacity to consent but does not object (verbally or
physically) to being admitted to hospital admission. '
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absence other than to cover temporary periods of absence such as sickness or holidays
" (Bean, 1986).

The review of the 1959 Act (DHSS, 1976; DHSS, 1978) identiﬁéd several problems in
the implementation of Section 30(2). The Royal College of Psyéhiatrists (RCP)
reported that they believed that the section was widely ‘misunderstood and
- misinterpreted’ (DHSS, 1976: 16-17) and that doctors other than those designated in the
Act were completing the section. In addition, because of the restrictive nature of the
clause, there were practical difficulties in contacting a doctor at nights or at weekends.
Furthermore, Gostin (1975) reported examples of doctors providing nurses with blank,
signed and dated paperwork which allowed them to detain an informal patient for up to
72 hours in the absence of the responsible doctor. The RCP recommended that the
implementation of the section should be made cléarer and easier, for example widehing
the scope of the clause to enable any ‘approved’ doctor to act in the absence of the

consultant.

2.3.3 Legal protection and nurses’ uncertainties ‘

" Mental health legislation has recognised for a long time that forcibly admittiﬁg a person
to hospital, ensuring that they stay there and cdmply with treatment - sometimes against
their will - carries ‘a risk that those responsible for operating the procedures may be -
faced with legal actions initiated by patients or ex-patients arising out of actions taken
in the course of their duties’ (DHSS, 1976: 51). In recognition of this issue, legislation
has provided protection for those impiementing the statute. For éxamplc, Section 330
of the 1890 Lunacy Act allowed court proceedings against staff to be halted upon.
- application to the High Court dr one of its Judges if they were satisfied that the
~defendant had shown that they had acted in good faith and with reasonable care.
Section 16 of the Mental Treatment Act 1930 strengthened the position of staff by
requiring the plaintiff to show sufficient grounds that the action had been carried out in
bad faith or without reasonable care. The Royal Commission’s review of the 1930 Act
suggested that this protection should be retained in the 1959 Act and was provided
under Section 141."%  This pfotecti_on extended to ‘all those performing functions

purporting to be carried out uhder the Act’ (DHSS, 1976: 5 1)11? ,

'8 This became Section 139 in the 1983 Act.
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However, what remained unclear was nurses’ legal position when preventing an
informal patient from leaving whilst waiting for the doctor to arrive to complete Section
30(2), énd their position in relation to the treatment and control of informal patients in
general (DHSS, 1976: 2.17). It was argued that the protection'offéred under Section
141 did not extend to nurses when dealing with these situations. However, it was
suggested at the time that nurses had a common law defence if acting to prevent a
breach of the peace, or to prevent violence to save life or in self-defence. In addition, it
was also noted that there existed a common law right to confine a person who was
mentally ill, as illustrated in the case of Fletcher v Fletcher (1859) 1 El. & El. 420.
Finally, Section 3(1) of the Criminal Law Act 1967 established the right to all citizens

to use reasonable force to prevent a crime.

However, although it seemed that nurses could resort to common law to prevent a crime
it was argued that there were occasions when nurses were concerned about a patient but
no emergency had occurred since no harm to self or others had been 'committ'ed, but the
nurses believed it would. There were also times when the behaviour of an informal
* patient required nurses to physically restrain and seclude them to prevent them leaving
the ward or hospital because of the dangef of violence to others. It was suggested that
in such circumstanées nurses felt uncertain about the legal justification for their actions
(DHSS, 1978: 2.31). .

The issue of nurses’ uncertainty was highlighted by the public inquiry published in
. November 1975 (South-West Thames Regional Health Authority, 1975) which
investigated the circumstances leading to the death of Daniel Carey - a State Enrolled

Nurse (S.E.N) - at Tooting Bec Hospital on 2™ August, 1974.° The inquiry suggested

9 R v Bracknell Justices ex parte Griffiths (19753 WLR 140) established the protection given by section
141 to nurses while undertaking duties specified in the Act and also to the control of detained patients. In
this case, a nurse working at Broadmoor Hospital, having been convicted of common assault, appealed to
the High Court on the grounds that'his action, were necessary in controlling the patient and therefore
should have been protected by Section 141. The High Court agreed, as did the House of Lords on appeal.

2 Samuel Hall, a male patient at Tooting Bec Hospital, inflicted a number of stab wounds on Daniel
Carey, resulting in his immediate death. Daniel Carey’s death occurred in the grounds of Tooting Bec
hospital when the deceased and other nurses were attempting to transfer the patient from an open to a
closed ward. ’ '
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that the lack of clarity surrounding nurses’ legal position in such situations meant that
they were increasingly reluctant to deal with difficult patients, particularly'when some -
form of physical restraint may be required to prevent an informal patient from harming
themselves or others or to prevent them from leaving hospital (DHSS, 1976). This was
particularly relevant for Section 30(2) in that any delay in implementing the section as a
result of the doctor’s absence, extended the period in which nurses had to manage the

* potentially increasingly difficult behaviour of the informal patient.

The review of the 1959 Act (DHSS, 1976) arguéd that nurses’ uncertainties could bev
resolved by amending the existing Section 30. In the first instance it was proposed that
the section would be amended to allow the holding power to be applied by an
experienced Registered Mental Nurse - it was suggested that this would be the senior
nurse on duty in the hospital - in conjunction with a doctor available at the time.?! The
consultation document proposed that the need for tWo practitioners ‘would provide
sufficient protection for the patient against unnecessary detention (DHSS, 1976, 2.18:
17). | '

It was suggested that granting legal powers to nurses recognised that they are, ‘likely to
have a closer knowledge of the individual patient and his condition than other members
- of staff” (DHSS, 1976, 2.19: 17) and would, ‘enable action to be taken more quickly
[and] would help reduce the period of uhcertainty for both staff and patients’ (DHSS, |
1976, 9.10: 54). In addition, it was argued that the section would giVe nurses, ‘extra
support in making the difficult decisions which confront them when the condition of an
informal patient changes or deteriorates and when they feel positive action is required to
prevent a potentially tragic incident either within or outside the hospital’ (DHSS, 1976,.
2.19: 17). Finally, it was hoped that ‘nurses would welcome the extra responsibility’
(ibid). S

However, it is argued that the original proposed amendment outlined in the consultation
document (DHSS, 1976) seemed impractical and unlikely to resolve the difficulties
faced by nurses should an informal patient wish to leave the ward immediately. For

example, there would have been a need to make contact with both the senior nurse in

2! 1t was recommended that this doctor would be experienced in psychiatry and would nonhally be the
senior doctor on call approved under Section 28 of the 1959 Act (Section 12 of the 1983 Act).
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the hospital and a doctor who would have to then be present on the ward to implement
the section before.ihe patient attempted to leave. Therefore, two rat‘he‘r. than one
practitioner would be required to make the decision. Nor did the proposed amendment
of Section 30(2) say what would happen should the nurse and doctor disagree about the
patient’s detention. In addition, it .'could be argued that the proposed amendment
implied - by the need to have a second practitioner present - that nurses were not
perceived to be sufficiently ¢ompetent to make an accurate clinical judgement as to

~whether the patient should be prevented from leaving or not.

In response to the proposals the RCP supported widening the number of doctors who
could apply Section 30(2) but were opposed to extending legal powers to nurses. This
was mainly on the grounds that they believed that it was, ‘inéppropriate for nurses to be
involved in medical decisions’ (DHSS, 1978, 2.30: 30). This seems iroﬁic in view of
the established medical practic_e at the time of leaving pre-signed Section 30(2) forms
on the wards for nurses to complete should they wish to ‘legally’ prevent an informal
patientvleaving the ward (Gostin, 1975; DHSS, 1978). In contrast, nursing opinion

génerally supported their involvement in the legal process.

The conflicting responses to the suggestioﬁs made in the consultation document (DHSS,
1976) were resolved by granting nurses é holding power*” of their own, ‘for a period of
not more than six hours to enable the necessary report under Section 30 to be obtained
from a doctor in charge of the patient’s treatment or his nominated deputy’ (DHSS,
1978, 2.32: 21). This proposal was accepted byb Parliarhent and entered legislation as
Section 5(4) of the Mental Health Act 1983.

2'.3.4 Responses to the new legislation

While the RCP did not support the introduction of Section 5(4) the organisations™
representing nurses responded positively to the legislation. Both the Confederation of
Health Service Employees (COHSE) and the National Union of Public Employees

(NUPE) welcomed the new legislation unreservedly, believing that it would resolve the

22 Originally this was to be Section 30(4).
2 These organisations were: the Confederation of Health Service Employées (COHSE); the National

Union of Public Employees (NUPE); the Psychiatric Nurses Association (PNA); and the Royal College of
Nursing (RCN). ’ :
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uncertainties faced by nurses in managing informal patients. The Psychiatric Nurses
Association (PNA) reported that the holding power was, ‘generally welcomed by -
psychiatric nurses...but a small number of nurses [were] opp'osed'to the clause.’24 The
Royal College of Nursing (RCN) also offered their support for Section 5(4) but also
reported that many nursés were, ‘fundamentally opposed to further restrictions on the -
liberty of patients as indicated in the Bill.”>> The RCN also suggested that a period of
up to six hours was unacceptable and propésed that, ‘...the holding power should be no

longer than one hour.”*

Within the nursing literature there were also pbsitive responses to the introduction of the
new legislation. Summer (1983: 14) commented that it was, ‘anofhef step in our quest
for professional status’, as nurses had been granted powers that not all doctors had and
therefore it recognised their ability to make a clinical judgement regarding the severity
of the patient’s mental state. Meanwhile, Shanley (1983) argued that it secured nurses’
legal position and lessened the likelihood that they would face litigation. In addition, he
also beheved that it would lessen any potential abuse of patlents liberty by making
nurses’ detention of patlents transparent and open to external scrutmy from the Mental
Health Act Commission. Shanley (1983), like Summer (1983), believed that the
legislation enhanced the professio.nal sténding of the proféssjon. Shanley (1983: 10)

commented that:

‘A Dbeneficial aspect for nurses of this legislation is that nurses are
“recognised as members of a responsible discipline who are capable of
making important legal decisions... As a result nurses may be seen as
having credibility as professionals.’

However, as noted above, the introduction of Section 5(4) Was not accepted without
r_eservations. For example, some were concerned that Section 5(4) would not reduce the
legal restraints on patients as envisaged by the new Act but in fact introduced ‘new

" restrictions on patients’ liberties’ (Rogers and Pilgrim, 1996: 88). In addition, Shanley |
(1983: 10) believed that the possibility exist'ed that some nurses may implement the

% Hansard HC Volume XI Column 40 (10 May 1982)
% Ibid Column 85 (27 April 1982)
% Tbid Column 86 (27 April 1982)

| | 24



power to, ‘play safe and avoid the possibility of being accused of negligence’ or that the

legislation may be exploited by psychiatrists.

Others questioned the Government’s true motivation for introdﬁcing Section 5(4). -
Nolan (1993) believes that the introduction of the holding power was resource driven.
He argues that the introduction of the 1983 Act should be {riewed against the backdrop
of cutbacks taking place in the National Health Service (NHS) at that time that resulted
in staff shortages and lack of resources. Nolan (1993: 142) suggests that the granting of

legal poWers was, at least in part, an attempt to resolve a resource issue. He states that:

- ‘This apparent regard by Government for the authority and status of mental
nurses was also a cost-cutting exercise in that the Act devolved power to a
professional group within the mental health services who were less highly
paid and therefore more cost-effective than doctors.’

Support for Nolan’s position came frbm the RCN who believed - as noted above - that
the suggested period of up to six hours was ‘totally unacceptable’.’’” The RCN
representative argued that any debate for the section being longer than one hour was an

-attempt to use it to address resourcing issues. He commented that:

“Whilst the implication for medical staff is recognised it cannot: be expected
that the nursing profession should cover for either manpower shortages or
administrative disorganisation in the psychiatric medical services‘.’zs'

In addition, the Member of Parliament Christopher Price® suggested that:

)

¢...we should not amend legislation to provide an alibi for the deficiencies of
the National Health Service. There is a suspicion that giving nurses the
power to detain a patient for six hours will be an excuse for the DHSS to
take no action to ensure that there are enough psychiatrists in hospitals.’

% Ibid Column 85-86 (27 April 1982)
. 2 Ibid Column 86 (27 April 1982)
% 1bid Column 378 (20 May 1982)
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~ Bean (1986) conceded that the introduction of Section 5(4) ended the legal uncertainties
experienced by nurses under the 1959'Act; however he believed that this could have
been achieved without resoﬁing to statute. He suggested that the widening of the role
of the doctor under Section 30(2) was sufficient to address thé problems faced by

nurses. Bean (1986: 50) saw the solution to nurses’ difficulties as a simple one:

‘One would have thought the simplest thing to do would be [for nurses] to

~ inform the registered medical practitioner, or his nominated deputy, and to
allow the normal procedure to be followed. After all, these situations rarely
develop without some warning. If they do, common law powers exist to
restrain patients anyway.’ :

As an academic rather than a clinician, Bean faile‘d to recognise the situation faced by
nurses in managing difficult clinical situations and also the limitations of common law.
Bean’s suggesltio’n that, ‘these situations rarely develop without some warning’ .is not
true for all situations. For exarhple, based (;n my own clinical experience, a patient may
attempt to leave there-and-then without warming and before the nurse has had the
opportunity to‘ contact the doctor. In other cases, even when the doctor has been

contacted, the patient may attempt to leave before they arrive to make their assessment.

Bean (1986: 50) also proposed that the granting of legal powers to nurses was in fact the
result of a political agenda fuelled by trade union activity. He argues that at the time of
the review of the 1959 Act COSHE wés, ‘demanding more and more status and
influence for its members.” He also suggests that nursing staff at this time were making
demands, ‘for greater influence in the hospital in general and about which patients
should or should not be admitted and the type of.,tre‘at'ment fo be given...” (ibid: 51).
Bean (1986)*° cites as an example of this influence COSHE’s successful challenge to
the European Commission of Human Rights which prevented the transfer of a patient
from Broadmoor Hospital to an ordinary hospital in Oakwood, Kent because they did
not have the resources for dealing with such patients.’! He suggests that the threat of
union action that surrounded this case had the potential to, ‘seriously disrupt and place

patients in a vulnerable position’ (Bean, 1986: 51). Bean (1986) believes that the

30 For other examples of industrial action by psyéhiatric nurses at this time see Sedgwick (1982).

3! Council of Europe, Ashingdean v. United Kingdom, 12 May 1983).
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decision to grant legal powers to nurses was not based on the difficulties they. facéd in
relation to informal patients but an attempt to placate trade union demands. He
comments that the holding power was, ‘a sop to COSHE...to help secure cooperation to
run the 1983 Act’ (Bean, 2001: 54).>> Bean (1986: 51) believed that the power ‘can do

little to increase the respect for psychiatric nurses and may do harm to them’.

It was also suggested that granting nurses the holding power would negatively impact
on their relationships with patients (Hoggett, 1984; Bean, 1986; Unsworth, 1987;
Hoggett, 1996). For example, Unsworth (1987: 332) noted that:

‘Section 5(4) for the first time formalizes the role of the nurse .as gaoler,
accentuating the custodial aspect of the nurse-patient relationship...’

Hoggett (1984: 15) believed that the low usage of the section reflected the fact that

nurses were.

...most reluctant to jeopardise their relationship with informal patlents by
holdmg this sort of threat over them’.

Hoggett (1996: 12) later conceded that there had been ‘considerable use of it in some
hospitals’ but maintained that nurses were reluctant to use the section. However, she
offered no rationale or evidence to support this claim other than there were less
applications of Section 5 of the Act compared to other sections. However; during this
debate there does not appear to have been any attempts to ask patients what they

‘thought the potential impact of Section 5(4) on their relationships with nurses might be.

32 If Bean is correct, then this would not be the first time a profession had taken industrial action in
relation to mental health legislation. For example, in 1884 doctors staged a certification strike, which
effectively prevented patients from being admitted to hospital. Doctors were angry that patients were
allowed to take ‘legal retaliation’ (Unsworth, 1987: 109) when they claimed they had been wrongly
detained. They demanded and secured legislation to provide them with ‘adequate protection against
harassment by ex-patients’ (Unsworth, ibid). Unsworth (ibid) commented that, ‘...it would seem that the
state only conceded protection reluctantly, in recognition of doctors’ power to disrupt the lunacy system
to demonstrate a grievance.’” Similarly, in 1924 doctors brought another certification strike in response to
the outcome of the Harnett v. Bond case. Harnett, an ex-patlent sought compensation for eight years’
alleged wrongful detention. Harnett was awarded £25,000 in damages. Although the decision was
overturned on appeal doctors made demands for an inquiry into lunacy laws which was agreed in
principle by the Government.
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However, Gittins (1998: 46) does cite one patient’s experience of detention in general in

which a reference is made to Section 5(4):

‘I was sectioned this last time. That had never happened to me in all my

_ life! ...It’s sort of a stain on one’s character to be sectioned, and it was this

young girl who did it, she’d just qualified, a young nurse. It was awful. I
felt so humiliated.’ '

_ Finally, Rogers and Pilgrim (2005) believe that Section 5(4) was a retrograde step for
psychiatric nursing as a developing pfofession. They believe that the granting of the
powers, ‘presents something of a contradiction within the professional ideology of
psychiatric nursing5 (Rogers and Pilgrim, 2005: 204). Rogers and Pilgrim argue that
nurses’ claims to, ‘an original body of knowledge rests on nursing’s unique skills of
“caring’’ was undermined by seeking greater professional power, ‘via their coercive role
in relation to ps&chiatric patients’ (ibid). Similarly, during the Parliamentary debates on

~ Section 5(4) Price (1982) commented in relation to the nursing profession that:

‘The moment it is given powers of detention by Parliament, the inherent
nature of nursing as a caring profession starts to be eroded... The job of a
nurse is to look after, comfort, and make the patient comfortable, and not act
as a jailor.”** ' '

The main factors influencing the introduction of Section 5(4) are summarised in

Figure 2.

33 Hansard HC Volume XI Column 377 (20 May 1982)
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1996-2011.>* This awareness of the literature provided me with valuable insights for

substantiating my primary research question.

2.4.2 Search techniques v

Following the guidance offered by a number of authors (for example; Alexis and
Vydelinggum, 2005; Holopainen et al., 2008; Creswell, 2009) a number of systematic
steps were taken to identify and summarise the empirical literature relating to the

implementation of Section 5(4).

2.4.2.1 Step 1
The first step in developing a comprehensive literature search strategy was to identify a
number of relevant search terms. Key and associated key words were generated from
my awareness of existing literature and by reading literature on topics relevant to the
Act. For example, the systematic review of research relating to the Mental Health Act
(1983) undeftaken by Churchill et al. (1999) using the keywords ‘Mental Health Act’,
‘the Act’, ‘MHA’, and ‘mental health legislation’. As many words as possible were
wﬁtten down that inight help to generate material on the topic and then these Wei‘e
refined until a final smaller number remained that were used to search the literatﬁre. In
addition, subject headings contained in electronic databases were also used to improve

the sensitivity of the search.

2.4.2.2 Step 2 |

‘InStep2 a literature search of the electronic databases 'Applied Social Sciences Index
and Abstracts (ASSIA), Cumulative Index to Nursing and Allied Health Literature
(CINAHL), British Nursing Index (BNI), Medline, PsycINFO, and Lawtel was
undertaken using the search'terms ‘Section 5(4)’, ‘nurse’s holding powers’, ‘holding
powers’, ‘Mental Health Act 1983°, ‘MHA’, ‘compulsory detention’, ‘formal
detention’, . ‘emergency psychiatric interventions’, ‘containment interventions’, and

‘involuntary commitment’ for the period 1% J ahuary 1983-31% December 2006 inclusive

3% The conferences were the: European Mental Health Nursing conference; International Network for
Psychiatric Nursing (NPNR) conference; Royal College of Nursing Mental Health Nursing conference;
National Mental Health Nursing conference; and the English National Board Mental Health Nursing
conference. ' ‘
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35 Advanced search options were utilised in all databases which enabled the

of dateé.
use 6f a thesaurus and/or Medical Subject Headings (MeSH). However, most searches
were keyword searches as subject heédings were not available for most search terms.
The subject heading ‘invoiuntary commitment’ was avéilable in CINAHL/BNI,

Medline, and PsychINFO.

The following inclusion criteria were used for this litérature review. First, only articles
published in peer reviewed journals between 1% J anuary 1983 and 31% December 2006
were included in the review.>® It was reasoned that this period of time was likely to
identify any research leading up to the introduction of the section along with more up-
to-date and relevant empirical informati‘on‘up to the point when the data generation
period in this study was concluded. Second, only articles written in English were
included. This decision was unlikely to exclude any relevant articles as Section 5(4)
relates specifically to mental health legislation in the United Kingdom, although nurses
in New Zealand have é similar holding power. Articles that did not focus on prirhary

research were excluded as were duplicate publications.

2.4.2.3 Step 3

The initial search of the databases generated a large number of abstracts (n = 25,923)
| (Appendix 4). In relation to the séarch terms ‘Section 5(4)’, ‘Mental Health Act 1983°,
‘MHA’, and ‘involuntary commitment’ an’ information management strategy was
_ introduced to reduce the number of abstracts. This sfrategy was to utilise the Boolean
operator ‘NOT’. ‘Section 5(4)’ was combined with NOT midwifery NOT caesarean,
and the search terms ‘Mental Health Act 1983°, “‘MHA’, and ‘involuntary commitment’
were combined with NOT treatrrient. ‘This reduced the number of abstracts to 4405.

35 Assia (1987-Present) provides a comprehensive source of social science and health information for the
practical and academic professional. It contains records from 650 journals in 16 different countries,
including the UK and US. BNI (2004-Present) is an extensive and up-to-date nursing and midwifery
database. CINAHL (1937-Present) is a database for nursing and allied health, provides full text for 760
journals. Lawtel (1980-Present) summarises articles from 50 legal journals. Medline (1950-Present)
provides information on medicine, nursing, dentistry, veterinary medicine, the health care system and pre-
clinical sciences. PsychINFO (1806-Present) covers articles including 2,450 professional journals from a
range of disciplines related to psychology such as psychiatry, education, business, medicine, nursing, law,
linguistics, and social work. :

36 A further search of the literature was undertaken in January 2012 for the period 1% January 2007-1%
January 2012 in order to identify any new research on the topic that may have been missed during
previous searches. It was reasoned that any new material could be relevant for the discussion undertaken
in Chapter 10.
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The titles and abstracts for these articles were then read and a decision madé regarding
their relevance to the literature review, leading to the exclusion of a large number of
publications; A complete copy of each of the remaining articles was obtained either
electronically or as a hard copy from holdings in the University of Sheffield Library and
Sheffield Hallam University Library. Whefe this was not possible a copy was obtained -
from The British Library. | | | '

2.4.2.4 Step 4

Articles were then read in full resulting in a number being excluded as they did not meet
the review’s inclusion criteria. " This step also identified a small number of articles
through citation referencing that were then obtained and assessed for relevance to the ‘
review, some of | which existed within the ‘grey literature’ (non-databased and

unpublished reports) and had to be obtained by communicating directIy with the author
- (Figure 3).

2.4.2.5 Step S ‘ »

The articles included in the review were then read several times to gain an
understanding of thé material they contained. Matrices were also produced in order to
create an ‘at a glance’ access to different aspects of the information contained in the
articles. These two methods enabled the articles to be compared and contrasted in order
to idehtify the main themes contained within the research. The themes were then

summarised and structured into the findings of the review reported below.
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2.4.3 Findings .

" A total of 68 papers were identified during Step 3. | Twenty-four papers were then
excluded as they referred exclusively to other emergency sections of the Act but not
Section 5(4). Seventeen papers were excluded as they did not focus on primary
research. These papers outlined the introductionof Section 5(4) (Sumner, 1983; Killen,
1983; Brooking, 1984; Smith, 1984; Leopoldt, 1985; Finch, 1986), described the
administrative process that followed the application of the section (Dimond, 1983;
Cooke, 1984; Finch, 1984), and discussed the implications for both nurses and patients
of the decision to use or not to use Section 5(4) (Shanley, 1983 Ashmore and Carver,
. 2000a; Cutcliffe et al., 2000; Rogers and Topping Morris, 2000). Two papers discussed
the reforms of the 1983 Act (Ashmore and Carvef, 2000b; Ashmore and Carver, 2000e).
Three articles (Ashmore, 1991; Ashmore, 1993; Ashmore, 1998a) were excluded as
they reported preliminary findings that were incorporated in later publications
(Ashmore, _1‘992a; Ashmore, 1995; Ashmore, 1998b). - Therefore,. the earlier
publications were summarised as part of the review of the later reports. A total of 24
articles were included in the final review. As so few articles met the inclﬁsion criteria a
decision was made to include two pieces of research that did not appear in peer review

journals (Goldstl'om, 1993; Ajetunmobi, 2001c).

2.4.3.1 Aims

- Two studies explored mental health nurses’ attitudes to the introduction of the holding
poWer (Hussain and Varadaraj, 1983; Dimond, 1989) and a further two investigated
how nurses’ perceptions of Section 5(4) impacted on their willingness to implement it
(Allen and Johnson, 1992; Carver and Ashmore, 2000). Four studies investigated
nurses’ knowledge of Section 5(4) (Ward, 1991; Ashmore, 1992a; Goldstrom, 1993;
Ashmore, 1998b). Six papers sought to identify the factors associated with the
implementation of Section 5(4) (Ashmore, 1992b; Bowler and Cooper, 1993; Ashmore
1998c; Lovell et al., 1998; Ajetunmobi, 2001a Shivram, 2006). Two papers explored
the factors that influenced doctors response time to Section 5(4) (Ashmore, 1995;
Ajetunmobi, 2001b). Three papers examined the use of Section 5(4) and its effect on
the rate of conversion of Section 5(2) to other sections of the Act (Salib, 1998; Pym et
- al., 1999; Ajetunmobi, 2001c). Five papers aimed to identify the factors associated with

the implementation of Section 5(2), including whether or not it had been preceded by
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the application of Section 5(4) (Salib and FIparragaire,_ 1998; Brown et al., 2000;
Ebrahim and Botha, 2000; Salib et al., 2000; Dearman and Waheed, 2003).

2.4.3.2 Design and methods

All studies in this review were descriptive and with the exception of Carver and
Ashmore (2000) had a fetrospective design. Six studies reported questionnaire surveys.
The majority of these studies used forced-choice instruments. Only one paper indicated
that ‘some attempts were made towards ensuring reliability and validity’ (Ashmore,
11998: 12), but no other details were given as to what this consisted of. Nineteen studies

- reported audits of case notes or Mental Health Act documentation.

2433 Setting, sample, and analytical techniques

The majority of findings reported on data generated from single settings, mainly NHS
Trusts. Two studies generated data from single academic institutions (Ashmore, 1992a;
1998b). The exception to this was the study undertaken by Carver and Ashmore (2000)
where the authors published a questionnaire in the journal Mental Health Practice. The

readership was asked to complete and return the questionnaire.

‘All data were generated from convenience samples with the exception of Ashmore
(1998b) who identified his as a purposive sample. Sample sizes ranged from 25 to 571
and the period over which the data were collected ranged from one to 16 years
(Ashmore, 1992b; Lovell et al., 1998; Ajetunmobi, 2001a; Shivram, 2006). Response
rates ranged from .33.7%-100% (Allen and Johnson, 1992; Ashmore, 19985). Most
studies (n = 17) did not described their analytical strategies. All studies presented their

findings in the form of descriptive statistics and eight also provided inferential statistics.

2.4.3.4 Nurses’ opinions of Section 5(4)

Five studies elicited nurses’ views of Section 5(4). Most nurses appear to hold positive

attitudes towards the section, with up to 90% of respondents in the surveys being in

favour of nurses having legal powérs of detention under the Act (Hussain and -
Varadaraj, 1983; Dimond, 1989; Ward, 1991; Goldstrom, 1993; Carver and -Ashmore,

2000). Carver and Ashmore (2000) reported that most nurses (89%) who had used

Section 5(4) felt confident in their ability to 1mp1ement it compared to 58% of

respondents who had never used it.
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Hussain and Varadaraj (1983) reported that 40% of respondents believed that six hours
was the correct length of Section 5(4) while a further 40% indicated that it should be no
longer than four hours. Carver and Ashmore (2000) found that some nurses (44%) felt
that 24 hours was an appropriate length for the section, with a small number (9.8%)
suggesting times of up to 72 hours. Approximately 4% felt the length of time should be
less than six hours. Dimond (1989) reported that some nurses expressed concerns that
doctors would abuse Section 5(4) and not arrive on the ward until close to the end of the

six hour deadline.

2.4.3.5 Nurses’ knowledge of Section 5(4) ;
Four studies have explored whether or not both student and qualified mental health
nurses had what the authors believed to be ‘sufficient’ knowledge of Section 5(4)
(Ward, 1991; Ashmore, 1992a; Goldstrom, 1993; Ashmore, 1998b). Sufficient
knowledge was defined in one study as ‘the ability to identify correctly the conditions
specified in the Mental Health Act for the legal detention and care of the patient under
section 5(4)’ (Ashmbre, 1998b: 9). Overall, these studies reported that both qualified
and student mental héalth nurses had gaps in their knowledge of Section 5(4) that may
' ifnpede their ability to implement the holding power in practice.

The majority of respondents were aware that for the patient to be detained under Section
5(4) they must be assessed to be a danger to themselves and/or others (range 83.3%-
95%). In addition, respondents were also aware that for a person to be detained they
must be an in-patient receiving treatment for a mental disorder (range 54%-83.3%), but
some also believed that day and oﬁt~patients could be detained. A small number of

students thought that visitors could be detained under the section (Ashmore, 1998b).

Most respondents (rénge 67%-70.8%) were aware that nurses could not be instructed to
implement Section 5(4). However, others believed that psychiatrists and more'senior
nursing colleagues could instruct them to implement the section. A small number of
“qualified nurses believed that they could notvapply Section 5(4) without a doctér telling
them to do so (Ward, 1991). ' |
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The majority of respondents (range 81%-96%) knew that Section 5(4) lasted up to six
| hours. In one study (Ashmore, 1998b) some respohdents (19%) believed the duration of
Section 5(4) to be anything from two-12 hours in length. There also appears to be a
common misconception about when Section 5(4) starts and finishes. While somé were
able to correctly identify the fact that Section 5(4) starts with the completion of Form 13
(range 16.7%-60.6%) up to 65% (Ashmore, 1998b) believe that it commences when the
patient is informed. Similarly, errors also existed in relation to when the section‘ ends.
While some respondents were able to state cofrectly that Section 5(4) ended with the
arrival of the psychiatrist on the ward (25%-75%), others believed that it was once the
medical assessment had been undertaken (63%) (Goldstrom, 1993; Ashmore, 1998b).
In addition, some respondents were unaware that any time spent on Section 5(4)

counted as part of any subsequent time on Section 5(2) (38%-70.8%).

One study (Ashmore, 1998b) explored whether students knew that a psychiatrist was
required to assess the patient within four hours of Section 5(4) beihg applied. Ten per
cent of respondents were aware of this, 39% believed it to be one-three hours, 28% six-
eight hours, and 23% did not know. Nurses were also asked to indicate what they
would do if the section lapsed‘ before the psychiatrist arrived on the ward. The most
common answer was that they would use common law to prevent the patient leaving
(range 26%-29%). Other responses were that they would implement another Section
5(4) (range 16%—23.8%) or allow the patient to leave immédiately (range 7.1%-11%).
Only 12% were correctly able to identify that the Code of Practice (DH, 1999) states
that the hospital manager is required to supervise the patient leaving (Ashmore, 1992a; -
Ashmore, 1998b). - -

Finally, the majority (range 83%-85%) of nurses knew that a patient detained undér
Section 5(4) could not be treated against their will, although a small number (4%)
‘ believed that they could and a further small number believed it was sometimes
justifiable (7%). In the latter case no further information was offered on what

‘sometimes’ meant (Ashmore, 1998b).

. 2.4.3.6 Frequency of use
Twelve papers reported on the number of Section 5(4)s applied in NHS Trusts. While

the annual use of Section 5(4) has increased significantly since its introduction (DH,
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1995; Ashmore, 1998c; NHS ICHSC, 2011), there are wide variations in its
implementation within individual mental health NHS Trusts. For example, Lovell et al.
(1998) have reported an average of 1.8 applicaﬁons per annum while Both Ashmore
(1992b) and Shivram (2006) report a figure of 75 per annum. Some of these variations
in use may have been influenced by the period over which data were collected, for
example Ashmore (1992b) and Shivram (2006) reported on a one-year period while

Lovell et al.’s (1998) findings were based on statistics from a 14-year period.

Although no systematic attempts have been made to investigate why this wide vaﬁation
in applications occurs a number of authors have speculated pn the phenomenon. For
example, Lovell et al. (1998) have suggested that such differences could be explained
by nurses persuading the patient to stay to see a doctor, on-site teams responding to
emergencies within a few minutes, the locking of the ward door or falsely telling the

patient that they must be seen by a doctor before leaving the hospital.

2.4.3.7 Clinical area

Two researchers reported on the clinical services in which the section was applied
(Ashmore, 1998c; Shivram, 2006). The majority (range 85.3%-94%) of Section 5(4)s
- were applied in acute adult in-patient services. Section 5(4) was also applied in smaller
numbers in adolescent, older adult, enduring mental health, forensic settings, learning

disabilities, liaison, forensic, and intensive care services.

2.4.3.8 Age, génder, and ethnicity of patients

Six studies reported on age and the implementation of Section 5(4) (Bowler and
Cooper, 1993; Lovell et al., 1998; Salib, 1998; Pym et al., 1999; Ajetunmobi, 2001a;
Shivram, 2006). ‘Bowler and Cooper (1993) reported a mean age at implementation of
33 ye-ars (range 17-76 years), Salib (1998) and Pym et al. (1999) a mean age of 37 years
(range 19-60 years), and Lovell et al. (1998) a mean age of 38 years (fange 19-57
years). Ajetonmobi (2001a) reported that the highest number of applications of Section
5(4) were in the 20-24 and 25-29 years old age groups. Theit combined total accounted
for 40% of all Section 5(4)s implemented. Shivram (2006) reported that 62% of all
males detained were éged 16-34 years old while 81% of all women detained were 35

years and over.
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Eight studies reported on the gender of patiehts detained under Section 5(4). With the
exception of Lovell et al. (1998), all studies (Ashmore, 1992b; Bowler and Cooper,
1993; Ashmore, 1995; Ashmore, 1998¢c; Pym et al., 1999; Shivram, 2006) reported that
more female (range 53%-61.7%) than male (range 38.3%-47%) patients were detained
under Section 5(4). Lovell et al. (1998) reported that male patients accounted for 56%
of Section 5(4)s. Shivram (2006) has suggested that the reason more women are
detained under Section 5(4) may be because female patients are perceived to pose a
‘higher risk to themselves and/or others during lioépital admission. However, he offers
no evidence to substantiate his claim. Others (Ashmore, 1998c) have suggested that this
simply reflects the fact that at the time of the study there were more female than male

admissions.

One study (Ashmore, 1998c) reported on the gender of the nurse implementing Section
5(4) and found that the majority (58.7%) were applied by males. Male nurses detained
55.9% of all female patients and 64.2% of all male patients. It is unclear whether this is
a significant finding as one only study (Ashmore, 1992b) has reported on the number of
male (47.2%) and female (52.8%) mental héalth nurses working in the NHS Trust

during the data generation period.

Lovell et al. (1998) reported that 12 patients (48%) detained under Section 5(4) were
white, and five (20%) were Afro-Caribbean - data were not reported for eight patients -
(32%). No other study has reported on the ethnicity of patients detained under Section
5(4).

2.4.3.9 Diagnosis _ , . ,
Five papers provided details of the diagnosis of patients detained under Section 5(4)
(Bowler and Cdoper, 1993, Salib, 1998; Pym et al., 1999; Ajétunmobi, 2001; Shivram,
2006). Bipolar disorder (range 15%-55.6%), schizophrenia (range 19%-3073%),
depréssive disorders (range 18%-30%), alcohol dependency (range 1%-28%), and
personality disorder (range 5.1%-18%) were the most common diagnoses of people
detained under Section 5(4). Other diagnoses repofted were: organic confusional state ‘
(7%); learning disabilities; paranoid states (4.1%); dementia (range 1%-3%); puerperal

psychosis (2%); adjustment reaction (1%); anxiety state (1%); anorexia nervosa (1%).

39



Shivram (2006: 35) states that ‘progression of Section 5(4) to Section 5(2) and Section
2 or 3 of the Act appeared to be influenced by the working diagnosis.”” He reported that
those> patients with a diagnosis of schizophrenia, depression (moderate to severe) and
mania were more likely to progress from Section 5(4) to Section 2 or 3 than a patient
with a diagnosis of personality disorder, drug-induced psychosis or alcohol dependency.
However, statistical analysis ﬁndertaken in. the studies reported by Salib (1998) and
Pym et al. (1999) did not support Shivram’s (2006) claim.

2.4.3.10 Season, month and day of the week _
Six papers provided information on the relationship between season, month, and day of
the week and the application of Section 5(4) (Dimond, 1989; Ashmore, 1992b;
Ashmore, 1998c; Lovell ét al., 1998; Ajetunmobi, 2001a; Shivram, 2006). There were
no significant seasonal or monthly variations in the use of Section 5(4) (Ashmore, |
1992b; Ashmore, 1998¢; Ajetunmobi, 2001a) |

In relation to day of the week, again there was no significant variation in the application
of the section. Three papers reported that the least number of Scctions were applied on a -
Friday (Ashmore, 1998c; Lovell et al., 1998; Ajetunmobi, 2001a), but others have
reported that most occurred on this day (Dimond, 1989; Shivram, 2006). Only one
study (Ashmore, 1998c) reported that the most Section 5(4)s occurred on a weekend
(Saturday) and oné (Shivram, 2006) the least (Sunday). Therefore, the expectatidn that
the likelihood that more Section 5(4)s would be appiied,at the weekend when less
doctors are available to assess a patient does not seem to be supported by the research

findings.

2.4.3.11 The application of Section 5(4) over a 24-hour period

Eight studies have reported that there were wide variations in the application of Section
5(4) over the 24-hour period. Four studies have reported that the likelihood of Section
5(4) being implemented during the day can be divided into three periods (Ashmore,
1992b; Ashmore, 1998c; Lovell et al., 1998; Ajetunmobi, 2001a). The low period
(midnight-8.00 a.m.) accounted for between 8% and 14% of all Section 5(4)s applied.
The low use of Section 5(4) during this time frame has been attributed to this being a
period when most patients would be expected to be asleep. In addition, it has been

suggested that those patients still awake are likely to receive more input from nurses
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(who have more time to talk to patients about their problems) and, although not explain
how, this somehow addresses the factors that may lead to the need to apply the section

(Aéhmore, 1999b; Ashmore, 1998c; Lovell et al., 1998).

The medium period (8.00 a.m.-4.00 p.m.) accounted for between 32% and 40% of all
Section 5(4)s applied. The higher number of Section 5(4)s applied during this period
has been attributed to increased activity and noise on the ward, patients waking, fewer
staff being available due to undertaking essential duties such as handdver, medication
rounds, and multi-disciplinary team meetings, all of which are seen as reducing the

amount of time nurses are spending in direct patient contact.

The high period (4.00 p.m.-midnight) accounts for between 46% and 58% of all Section
5(4)s applied. Explanations for this high rate of application include the withdrawal of
the doctors, that patients are at their most active, and levels of noise and clinical

activities on the ward being at their highest.

Six studies reported that a high number (range 29.5%-76%) of Section 5(4)s were
applied during doctors’ office hours (Monday-Friday, 9.00 a.m.-5.00 p.m.) (Dimond,
1989; Ashmore, 1992b; Bowler and Cooper, 1993; Ashmore, 1998c; Lovell et‘ al., 1998;
Pym et al., 1999). -Although, Dimond (1989: 542) notes that ‘these ﬁndings. seem odd
because they do not accord with the assumption that the holding power would be used
when the doctor was not normally available’, none of the studiesb have explained

adequately the high rate of usage during this period.

2.4.3.12 Reasons for implementing Section 5(4)

Four studies have reported on the reasons given by nurses for implementing Section
5(4) (Allen and Johnson, 1992; Bowler and Cooper, 1993; Salib, 1998; Pym et al,,
1999). In summary, patienté were detained because they refused to stay in hospital
informally and it was believed that there was a risk that they would harm themselves or
others. A diagnosis of active/severe psychosis, serious mental illness and dementia
were also given as reasons for iniplementing the section. In addition, Bowler and
Cooper (1993) reported that they found doctors had Writtén in medical notes that named

patients should not be allowed to leave the ward. Although the researchers did not
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comment on the frequency of this practice the implication was that nurses’ decisions to

implément Section 5(4) may be influenced by it.

2.4.3.13 Length of admissioh-and the use of Section 54)
Several authors have reported on the length of admission and the implementation of |
Section 5(4) (Bowler and Cooper, 1993; Salib, 1998; Pym et al., 1999; Ajetunmobi,
2001a; Shivram, 2006). Approximately 80% of all Section 5(4)s are applied within the
~ first month of admission after which its use decreases significantly the longer the patient
remains in hospital (Ajetunmobi, 2001a; Shivrarh, 2006). Between 24% and 35% of all
Section 5(4)s are applied during the first 24 hours of admission (Bowler and Cooper,
1993; Pym et al., 1999; Ajetunmobi, 2001a). Salib (1998) reported that 6% of all
Section 5(4)s occurred within the first 12 hours of Aédmission. Up to 55% of
applications occurred during the first week of admission (Ajetunmobi, 2001a; Shivram,
2006). |

No research has been undertaken to explore why so many Section 5(4)s occur during the
first week of admission. However, Shivram (2006) has speculated that ideally these
patients should have been admitted under Seétion 2 or 3 although this may not have
“been clear at the time of the admission. Both Shivram (2006) and Ajetunmobi (2001a)
have suggested that the first week of admission - particularly the first 48 hours - are
unsettling for the patient. HoW’ever, neither authof offers any evidence to support their

claims or speculates how admission unsettles patients.

2.4.3.14 Outcome of Section 5(4)

Information on the outcome of Section 5(4) has been reported in 13 papers. Consistent
with national statistics (see for example NHS ICHSC, 2011), the majority of patients
were placed on another section of thé Act following the medical assessment (range
79.5%-96%). Section 5(4) was converted to Section 5(2) in most cases; however small
numbers of pa_tients went directly to Section 2 or 3 (Bowler and Cooper, 1993;
Ashmore, 1995; Ashmore, 1998c). Of .those Section ‘5(4)s not converted the reasons
'given were that: the patient had absconded;:the crisis had been resolved and the patient
required no further treatment; the section had lapsed before the arrival of the doctor; and

"the patient agreed to stay in hospital voluntarily. In one study it was reported that 4% of
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patients had become informal again due to disagreement between doctors ana nurses on
the need for further detention (Ajetunmobi, 2001c). However, although this was a
potentially interesting point, the author offered no further information on thé issue. It
has been proposed that the high conversion rate from Section 5(4) to other sections of
the Act may reflect the accuracy of the nurses’ assessments or that it may be explained
by on-call doctors being unfamiliar with the patients and so agree with the nurses’

decision in order to ‘play it safe’ (Ashmore, 1992b; Shivram, 2006).

Six studies reported on the likelihood of Section 5(2) (doctor’s holding power) being
converted to another section of the Act if it was preceded by Section 5(4) compared to
those that were not (Salib, 1998; Salib and Iparragaire, 1998; Brown et al., 2000;
Ebrahim and Botha, 2000; Salib et al., 2000; Dearman and Waheed, 2003). Salib
(1998) reported that the rate of conversion to other sections of the Act was significantly
higher when Section 5(2) was preceded by Section 5(4), compared to when the nurse’s
holding power was not applied - 80% compared to 53%. Similar findings have been
reported by Salib and Iparragaire (1998), Brown et al. (2000) and Salib ef al. (2000).
However, Ebrahim and Botha (2000) and Dearman and Waheed (2003) could not

replicate these findings.

2.4.3.15 Medical response time ,

Ashmore (1992b: 45) defines 'medical response time (MRT) as, ‘the elapsed
time...between the completion of Forms 13 and 16" This is takén to. be the 4tim‘e
between the implementation of Section 5(4) and the arrival on the ward of the RMO to
undertake their assessment of the patient. The 1990 Code of Practice (DH, 1990) stated
that the MRT should not exceed"ﬁve hours. This figure was reduced to four hours in the
revised Code of 1993 (DH, 1993) and remained unaltered in the 1999 Code (DH, 1999).

MRT was examinéd in eight studies (Dimohd, 1989; Ashmore, 1992b; Ashmore, 1995;
Ashmore, 1998c; Lovell et al., 1998; Salib, 1998; Ajetunmobi, 2001b; Shivram, 2006).
The reported mean MRT showed a wide variation from 72 minutes (Shivrém, 2006) to
189 minutés (Ashmore, 1995). The range of time the patient remained on Section 5(4),
was five to 400 minutes. Lovell et al. (1998) did report-a mean MRT of 46‘minutes, but
this figure should be treated with a degree of caution as the authors appear to have

~ excluded seven patients who remained on Section 5(4) for the full six hours from their
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calculations. When their figures are adjusted to take this into account the mean MRT

increases to 134 minutes.

Five:studies have reported that between 62% and 95% of patients are aséessed Within
the four hour period récommended in the Code of Practice (DH, 1999) (Ashmore, 1995;
Ashmore, 1998c; Salib, 1998; Ajetunmobi 2001b; Shivram, 2006). One study reported
that the annual mean MRT had decreased significantly over a 16-year period since its
introduction in 1983 (Ajetunmobi, 2001b). However, five studies reported that between
5.4% and 29% of patients remained on Section 5(4) for the full six hours. Attempts to
explain why some patients remain on the section for the full six hours include that the
psychiatrist may be using Section 5(4) as a short-term detention order to determine the

seriousness of the patient’s crisis (Ashmore, 1995).

No significant differences were reported for mean MRT for day of the week. However,
Ajetunmobi (2001) reported that the mean MRT for the weekend (Saturday and
Sunday) was signiﬁcanﬂy shorter than weekdays (Monday-Friday) - 99 compared to _
131 minutes. Three studies have reported that mean MRT increases during doctors’
office hours compared to other time framgs during the day (Ashmore, 1992b; Ashmore, -
1995; Ashmore, 1998c). It has been suggested that during office hours psychiatrists
may not be readily available to assess the patient because they are involved in other

activities, for éxample out-patient clinics.

2.4.3.16 Alternatives to implementing Section 5(4)

Two studies (Allen and Johnson, 1992; Carver and Ashmore, 2000) have explored
strategies deployed by mental health nurses to preVent patients considered at risk from
leaving hospital without implenienting Section 5(4). ,‘The most common intervention
cited was pérsuasion and is consistent with the Code of Practice (DH, 1999). However,
as Carver and Ashmore (2000: 22) note ‘it...remains an open question as to how nurses
‘persuade’ patients to stay and whether these methods are legitimately persuasive.’
Other interventions cited were: locking the ward door, giving medication, bloéking the
E patient’s path, distraction, and restraint. In the Allen and Johnson (1992) study nurses

physically restrained some patients for more than one hour.
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2.4.3.17 The effect on the nurse-patient relationship of the apblication of Section
50 o :

Some authors have suggested that the implementation of Section 5(4) will negati{/ély
affect the nurse-patient relationship (see for exarriple Rogers and Topping Morris,
2000). Two papers addressed this issue (Dimond, 1989; Carver and Ashmore, 2000).
Dimond (1989: 545) asked nurses who had used Section 5(4) if they had noticed ‘émy
harmful effects on their relationship with the patient.” Respondents answered, ‘none at
all’ (ibid). Another nurse commented that, ‘there was no resentment from the patient’
(ibid). Carver and Ashmore (2000: 22) reported that approximately 29% of their
A éample (n‘= 152) believed that implementing Section 5(4) ‘negatively affected the -
nurse-patient relationship’. They made a further distinction between nurses who had
implemented the section and those that had not. Thirty-two per cent of those who had
implemented the section believed it affected thé nurse-patient ;elationship compared to

45% of nurses who had never used the section.

In addition, nurses reported that the use of ‘Section 5(4) led to the patient feeling
‘protected’ and ‘that people do care and want them to be safe’ (ibid). However, some
nurses in the study also reported that some patients following detention under Section
5(4) had ‘disengaged from therapeutic work’ or had become ‘resistant to treatment’
(ibid). However, it remains unclear whether these negative outcomes can be directly
attributed to the use of Section 5(4) per se or whether they are an outcome of any
subsequent periods of detention under the Act. On the whole, nurses agreed that the use
of Section 5(4) to maintain the safety of the patlent or others took precedence over the
potential negative impact on the therapeutic relationship. Therefore, while the ava1lab1e
research has provided accounts of nurses’ opinions on the subject, there is no research
that shows in what way, if at aﬂ, the implementation of Section 5(4) actually impacts on

the therapeutic relationship.

2.4.3.18 Patients views on Section 5(4)

Only one study (Dlmond 1989) has reported on patients’ opinions of Section 5(4) and
in this case those views were obtained from nurses rather than directly from the patients.
~ Nurses reported that patients responded with ‘frank disbelief’ (Dimond, 1989: 545)
when told that a nurse could detain them. However, it was also reported that once

informed of Section 5(4) patients seemed to accept the fact. Dimond (ibid) also
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reported that one ward sister had stated that, ‘the patient seemed pleased the matter was
taken out of his hands’. - Many patients were also reported to be ‘too disturbed to

appreciate the legal niceties of their situation’ (ibid).

25 Conclusmn

The first part of this chapter (sections 2.2-2.2. 8) has provided a description of what
Cavidino (1989: 71) has described as ‘the law in the books’; that is what nurses can and ’
cannot do under Section 5(4) of the 1983 Act. In addition, the relevant guidance offered
by the Code of Practice (DH, 1999) to nurses on using Section 5(4) has also been
_ described. However, while these documents provide important information about
Section 5(4), there is an absence of literature reporting on how nurses interpret and use
these documents to inform their practice when using the holding power; that is an
account of the ‘law in action’ (Cavédino, ibid), for example, how nurses interpret the

meaning of ‘premises’ or ‘persuasion’ mentioned in the Code (DH, 1999).

The second part of the éhapter (sections 2.3-2.3.4) has provided an account of the
origins of S.ection 5(4). It has been suggested that a nuinber of factors contributed to the

introduction of Section 5(4) in the 1983 Act. This section has also highlighted the
| tensions between those who believed that Section 5(4) was unnecessary, and a genuine
concern among mental health nurses to resolve the uncertainty they faced when
" managing an informal  patient who was considered a risk; sometimes with tragic
consequences. Some believed that for mental health nursing as a profession the
introduction of Section 5(4) was a retrograde step that could only impact negatively on
their relationship with patlents It was also suggested that as Section 5(4) emphasised

the coercive aspect of the nurse’s role they were unlikely to use it.

The final part of this chaptef (sections 2.4-2.4.3.18) has reported on a review of the
empirical literature relating to the implementation of Section 5(4) of the Mental Health
Act 1983. The majority of studies in this review employed retrospective designs to
generate data in single study sites. On the whole, sample sizes were small and methods
used to generate data were those commonly associated with the quantitative research

tradition.
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The literature has focused on three main areas. The first area reported on mental health
nurses’ opinions of Section 5(4) and it is clear that the majority believe that the nurse’s
holding power is a useful piece of legislation. The second area has fchsed on mental
health nurses’ (registered and final year Studénts) knowledge of Section 5(4). These
studies suggest that gaps exist in nurses’ knowledge of Section 5(4) that may affect
practitioners’ ability to implemenf the section correctly, but no research has explored

whether this is actually the case in practice.

The third main area of research has focuéed on the trends‘ associated with the
. implementation of Section 5(4). In summary, the literature suggests that the person
detained under Section 5(4) is likely to be female, aged in their thirties, a patient on an
‘adult acute in-patient Wérd and have a diagnosis of schizophrenia, bipolar disorder,
major depressive disorder, or alcohol dependency. In addition, they will be detained on
a _weekday by a male nurse between 9.00 a.m. and 5.00-p.m. during the first week of
admission. Most patients are asseésed by a psychiatrist within four hours of being
detained and will be placed on at least Section 5(2) of the Act. The reasons given for
implementing Section 5(4) were that the patient was a danger to themselves or others

and was unwilling to remain in hospital.

In summary, the literature reviewed has provided valuable insights into nurses’ attitudes
and knowledge of Section 5(4). It has also provided consistent findings on the trends
associated with the use of Section 5(4), although these would benefit from a large,
multi-sited study to confirm them. However, the review has identified a number of
issues that have not been addressed empirically, for example the high number of Section
5(4)s implemented during the Monday-Friday, 9.00 a.m. - 5.00 p.m. and how and why
nurses implement their holding power. Some of these issues have potential implications

for how mental health nurses practice and the quality of care received by those people |
who are detained under Section 5(4). The rationale for undeftaking further research in

this area will be addressed in the next chapter.

47



Chapter 3
Methodology

““Tell me one last thing,’” said Harry ‘Is '[hlS real? Or has this been.
happening inside my head?’ ,

Dumbledore beamed at him... ‘Of course it is happening inside your head,
Harry, but why on earth should this mean that it is not real?”” :

Rowling (2007: 579)

3.1 Introduction - B 7
" This chapter focuses on the 'methodologi‘cal aspects of thé study. A rationale is offered

for undertaking this study followed by the presentation of the study’s aims. A

_ distinction is made between qualitative and quantitative research and it is argued that
" the former constitutes the most appropriate approach for answering the questions posed
in this study. The chapter then considers relevant philosophiCal issues and concludes by
posmomng the study within a relativist ontology and social constructionist
eplstemology A justification is also offered for both; the choice of the case study as the
research strategy employed in the research, and the methods used to generate data on
the use of Section 5(4). ‘

3.2 Rationalke for the study

As described in the previous chapter Section 5(4) was introduced in anb attempt to
resolve the uncertainties encountered by nurses when managing informal patients who '
expressed a desire to leave hospital but were considered at risk. Howéver, it is proposed

that Section 5(4) has seemingly been perceived as no more than a footnote in history

(Bean, 1986; Unsworth, 1987; Nolan, 1993). As aresult of this the topic has been given

little attention in contemporary mental health nursirig texts (Parsons, 2003). Even when

~ it has been considered in more depth the emphasis has been on the legal and i
administrative rather than the practical aspects of its implementation (Hanily, 1999;

Fennell, 2004; Callaghan, 2006).

The introduction of Section 5(4) led Christopher Price (1982) to raise the following

question in Parliament:
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‘I ask the Minister, if he can, to give an indication of the extent to which the
_practice will be monitored, so that Parliament does not have to wait 20 years
but can reconsider the issue in a year or two to see how it is working.”*’

However, fhere is little evidence to suggest that the use of Section 5(4) had been -
monitored either at a local or a national level. While national statistics have been made
available on its annual use (see for example NHS ICHSC, 2011), the implementation of
Section 5(4) has been mainly ignored among organfsations responsible for monitoring
its use. For éxample, the now defunct Mental Health Act Commission (MHAC) in its
biennial reports either ignored the use of Section 5(4) completely or only mentioned it
in passing. Howevér, the MHAC’s (2005) eleventh report did recommend that,
~ “services audit their own use of holding powers’ in order to, ‘determine whether lessons
for local practice can be learned’ (MHAC, 2005, 4.26: 214). Although it is unclear if or
how NHS Tﬁsts responded to this recommendation, it would appear that the apparent
lack of significance attributed to Section 5(4) has contributed to making ‘invisible’ a
nursing intervention that has the potential to impact significantly on the patient’s long-

term legal status and also their medical and nursing care.

I have also interpreted Price’s (1982) suggestion that the introduction of Section 5(4) |
should be monitored to mean that there was a need to undertake research to explofe
issues surrounding its applicaﬁon. ‘However, the literature reviewed in Chapter 2
_revealed that little research has been undertaken in relation to the practices surrounding
the implementation of Section 5(4). In addition, the research hés limited itself to
surveys and audits investigating: hurses’ opinions of Section 5(4) (Hussain and
Varadaraj, 1983; Dimdnd, 1989; Carver and Ashmore, 2000); nurses’ knowledge of
Section 5(4) (Ward, 1991; Ashmore, 1992a; Goldstrom, 1993; Ashmore, 1998b); and - ‘
trends associated with the implementation of Section 5(4) (for example Ashmore,
1992b; Ashmore, 1998c; Lovell et al., 1998). While this literature has provided some
insights into the implementation of Section 5(4), it is clear that what is known about the

use of the holding power is incomplete.

37 Hansard HC Volume XI Column 386 (20" May 1982)
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Despite the fact thaf the holding power has been part of mental health legislation for
nearly 30 years there is still no understanding of the process by which the patient, who
enters hospital informally, is detained under Section 5(4) from either a nursiyng or
patient’s perspective. For example, no attempts have been made to explore how nurses
interpret the meaning of health,' safety or protection or how this. impacts on their
decision to implement Section 5(4). Nor is there any understanding of how the events
beforé, during and after the implementation of Section 5(4) are managed or what the
cor_lsequencés of being detained are for patients. - Finally, the absence of the medical
practitioner during the process would also seem worthy of further exploration. It is
therefore argued that the procéss of imblementing Section 5(4) is an important area of
nursing practice that requires further investigation as it is likely to have legal, policy and
practice implications for both nurses and pétiénts. Therefore in view of the recent
review of and proposed reforms of the Act it seemed timely to undertake a doctoral

level study exploring these issues.

3.3 Aim ;

The overall aim of the study undertaken in thisA thesis was to; explore, describe and
explain how and why Section 5(4) (nurses’ holding power) of the Mental Health Act
1983 (DH, 1983) was implemented. ' ‘

More specifically the study aimed to:
¢ Identify the reasons given for why Section 5(4) was implemented;

e Explore and describe from the perspective of both nurses and patients the events
leading up to, the management of, and the consequences arising from the use of

Section 5(4) - the process of detention.

3.4 Qualitative research

Silverman (2000: 1) has stated that ‘the choice between different research methods
should depend ﬁpon what you are trying to achieve’. As the main focus of this study
was to gain an in-depth understanding of how and why Section 5(4) was implemented .

from both the nurse’s and patient’s perspective, it was decided that a qualitative rather
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than a quantitative approach to research design was the more appropriate. Simply put,

quantitative research is:

‘A formal, objective, systematic process to describe, test relationships, and
examine cause and effect interactions among variable.’

(Crookes and Davies, 1998: 326)

In contrast qualitative research can be defined as:

‘A systematic, interactive, subjective approach used. to describe life
- experiences and give them meaning.’ :

(Crookes and deies, 1998: 326)

Qualitative research ‘seeks answers to questions that stress hoW social experiénce is
created and given meaning’ (Denzin and .Lincoln, 2000: 8) while quantitative research
studies ‘emphasize the measurement and analysis of causal relationships between
variables, not processes’ (Denzin and Lincoln, ibid). Denzin and Lincoln (2000: 8)

state that:

‘Qualitative researchers stress the socially constructed nature of reality, the
intimate relationship between the researcher and what is studied, and the
situational constraints that shape inquiry. They seek answers to questions
that stress how social experience is created and given meaning.’

Furthermore, according to Streubert and Carpenter (1999: 15) qualitative researchers

have emphasised six significant characteristics in their research:

‘(1) a belief in multiple realities, (2) a commitment to identifying an
approach to understanding that supports the phenomenon studied, (3) a
commitment to the participant’s viewpoint, (4) the conduct of inquiry in a

- way that limits disruption of the natural context of the phenomena of
interest, (5) acknowledged participation of the researcher in the research,
and (6) the conveyance of an understanding of phenomena by reporting in a
literary style rich with participant commentaries.’ '
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3.5 Philosophical basis of the study

Holloway (1997: 131) has observed that qualitative research ‘is an inclusive and wide-
ranging term’ while Denzin and Linboln (1998: 2) suggest that the term refers to a -
- ‘complex, interconnectéd family of termé, concepts, and assumptions’. It is an umbrella
term that is used to refer to a collection of ‘methodologies,. philosophies, methods and
procedures’ (Holloway, 1997: 131) used in the study of the social world and are
distinguished from one another by their ontoldgy, epistemology, methodology and
methods (Dey, 1993; Marshall and Rossman, 1995; Streubert and Carpenter, 1999;
Crotty, 2003). |

It is therefore important for all researchers proposing to undertake a qualitative research
study to clarify for themselves and others the philosophical basis of their work and the
implications it may have for the design, implementation and analysis of their research.
Furthermore, Denzin and Lincoln (1998: 26) have proposed that the investigator’s
beliefs ‘shape how the qualitative researcher sees the world and acts within it’. How the
researcher sees the world has been termed a paradigm and is essentially a ‘set of beliefs
that guide action’ (Denzin and Lincoln, ibid). It has been proposed that the researcher’s
basic belief systems (paradigm) about the social world they wish to study is a net

containing their assumptions about:

e The ontological question: What is the form and nature of reality and, therefore,

what is there that can be known about it?

e The epistemological question: What is the nature of the relationship between

the inquirer and the known? Therefore what can we know about what exists?

e The methodological question: How do we know the world or gain knowledge

of it?
(Guba and Lincoln, 1998: 201)
3.5.1 The ontological qilestion: the form and nature of reality

The answer to the ontological question - that is what the researcher believes to be the

form and nature of reality - is an important one for the researcher as it will determine
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how the project will progress. The review of the literature outlined in Chapter 2
identified that research undertaken in relation to Section 5(4) has reported findings from
surveys using questionnaires (HussainAand Varadaraj, 1983; Dimond, 1989; Ashmore,
1998b; Carver and Ashmore, 2000; ) or patterns of use based on locally collected
statistics (Ashmore, 1998b; Lovell et al., 1998). Although these studies do not discuss
the ontological questio‘n it would seem reasonable to suggest that they sit within a
positivist/post-positivist paradigm; that is, they assumed that there is a real world and
that it can be captured by researchers. While this realist or ‘camera theory’ of research
(Afksey and Knight, 1999: 15) has provided some valuable insights into the use of
Section 5(4) (Ashmore, 1998c; Lovell et al., 1998) it has left numerous unanswered '
qﬁestions in relation to how and why the holding power is used. In addition, it is arguéd
that the methods of data collection associated with the positivisf/post-poéitivist
paradigm - for example, structured interviews or the completion of questionnaires' with
a number of fixed responses - are not appropriate in answering the research questions.
Therefore, given the study’s stated intention to address these questions by exploring
-nurses’ and patients’ experiences of the use of Secti(;n 5(4), it seems éppropriate to

adopt an ontological position based on a constructionist definition of reality. -

The constructionist views reality from a relativist perspective; that is there is not one
‘real’ ‘world to be revealed but multiple realities that are mentally constructed from
social interactions. ‘Reality’ is therefore created in context and specific to ldcal
sgttings, and therefore is ‘dependent for their form and content on the individual persons
or groups holding the constructions’ (Guba and Lincoln, 1998: 206). Taking this
position on the nature of reality had implicafion’s for the study undertaken in this thesis.
_In relation to any application of Section 5(4) explored within the study it was reasoned
~ that the circumstances surrounding the decision to implement the holding power had
been constructed from the interactions between nurses, patients and signiﬁcan"c others
during events occurring on individual wards. Taken to its logical conclusion this may
imply that no two applications of Section 5(4) could be compared in any way; however
it is argued that this was not the case. It is proposed that within the Trust (see section
4.2.2) comprising the study site individual nurses and wards shared sufficient common
factors in the form of policies and practices, to ensure comparisons of both similarities

and differences in the implementation of Section 5(4) to be meaningful.
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‘Burr (2003: 7) has suggested that knowledge production is ‘historically and culturally
specific.” Therefore, it is argued that any findings emerging from this study are ‘time- -
and- culture-bound and caﬁnot be taken as once-and-for-all descriptions’ (Burr, ibid) of
using the holding power. This may imply that no claims about how and why Section
5(4) is used by other nurses in NHS Trusts can be made. However, it is argued that the
fullness of the descriptiohs of the participénts,_settings and Section 5(4)s presented in
this thesis will provide those that follow the opportunity to replicate the findings with
different participante, at different times and in different NHS Trusts.

3.5.2 The epistemological question: social constructionism and the relationship

between the inquirer and what can be known

The episteniological question asks the researcher to consider what is the nature of the

relationship between the inquirer and the known, That is, what is the nature of

knowledge and what are the grounds of that knowledge? Guba and Lincoln (1998: 201)

suggest that the researcher’s answer to the epistemological question is ‘constrained by

‘the answer already given to the ontologicai question; that is, not just any relationship -
can now be postulated.” In acknowledgement of Guba and Lincoln’s (1998) comments

and the arguments presented in the previoué section, the answer to the question

presented in this section is that a social constructionist epistemology was adopted in the

study.

A social constructionist epistemology begins with the belief that our knowledge of the
social world is not discovered, imprinted on the mind or interpreted, but is constructed.
Knowledge of the social world arises from our attempts to make sense of our
experiences through inventing concepts and models which are modified in the light of -
- new experiences (Schwandt, 2000). Furthermore,. any construction is ‘historicaliy and
culturally specific’ (Burr, 2003: 3). Therefore, constructionism rejects ‘an out-and-out
subjectivism’ (Crotty, 2003: 43); that is we do not create meaning but construct it. As
Crotty (2003: 44) observes, ‘we have something to work with. .What we have to work
- with is the world and objects in the world” This means that we do not make
consfructions in isolation but By referring to our shared understandings, practices and
language that are the products of the culture and historical period in which they are

created - that is historical and cultural relativism.
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3.5.3 The niethodological question: how do we kndw the social world or gain
knowledge of it? | ‘

The methodological question asks the researcher to outline how they intend to find out
what they believe can be known and also to clarify the relationship between the inquiry
and those (participants) who can provide knowledge of the social world. Once again,
~ how this question is answered is constrained by the previous two questions; that is ‘not
just any methodology is appropriaté’ (Guba and Lincoln‘, 1998: 201). Therefore the
challenge for the researcher is to develop a methodology that uses methods of data
generation and analysis that are consistent with the adoptidn of a relativist ontology and

constructionist epistemology..

- The methodology of any research study has two components: the strategy of inquiry and
the research design (Denzin and Lincoln, 1998). A strategy of inquiry is said to consist
of: -

‘...a bundle of skills, assumptions, and practices that researchers employ as
they move from their paradigm to the empirical world...put paradigms of
interpretation into motion...[and] connect the researcher to spemﬁc methods
of collecting and analysing empirical materials.’

(Denzin and Lincoln, 1998: 29)
While the research design has been defined as:

“a flexible set of guidelines that connects theoretical paradigms to strategies

of inquiry and methods for collecting empirical material. A research design

situates researchers in the empirical world and connects them to specific

‘sites, persons, groups, institutions, and bodies of relevant interpretative
- material, including documents and archives.’

(Denzin and Lincoln, 1998: 28-29)

The research design begins by focusing on the study’s research question, aims and its
purpose and asks the researcher to consider the question, ‘what information most
appropriately will answer specific research questions, and which strategies are most
effective for obtaining it’ (LeCompte and Preissle, 1993: 30). Furthermore, in
designing the strategy of inquiry Marshall and Rossman (1995) have argued that the
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researcher needs to consider the informational adequacy of their design, that is, will it
prnvide the information that is required in order answer the research questions
‘thoroughly and thoughtfully?” (Marshall and Rossman, 1995: 42). Therefore, in
relation to the methodological question, I recognised that there was a need to consider
which qualitative strategy and design would enable me to answer the quéstion, how can

I gain knowledge of how and why was Section 5(4) implemented?

3.5.3.1 Choosing an approach

“In section 3.4 it was noted that qualitative research is an umbrella term that Smith et al.
(2011: 41) have suggested ‘refers. to groups of methods and ways of collecting and
‘analysing data’. Furthermore, Smith et al. (2011) have suggested that there are over 40
methods available fnr researchers to choose from, which can be classified into three
main groups:‘ (1) those exploring the use and meaning of language, for example
discourse (Potter and Wetherell, 1987) and conversational analysis (Schegloff, 2007);
(2) those exploring, describing and interpreting participants’ perceptions, for example
phenomenology (Todres and Holloway, 2010); and (3) those fncusing on theory
development, for example grounded theory (Glaser and Strauss, 1967; Charmaz, 2000).

In nursing, qualitative researchers have commonly used ethnography, grounded theory
or phenomenology to inform their studies. As a starting point for developing the
_strategy of inquiry utilised in this thesis, the adequacy of these three approachesvwas
considered in relation to ‘providing answers to the questions posed in this study. |
However, none were considered appropriate. For example, phenomenology was
considered and rejected on the grounds that gaining an understanding of the lived
experiences of the implementation of Section 5(4) was not tne focus of the study.
Althong‘n it seemed inevitable that details of participants’ experiences would emerge
dnring the course of the study the primary focus of the research was concerned with

understanding the how and why of the detention process.

Ethnography (Hamrnersley and Atkinson, 1995; Wolf, 2010) was also considered and
rejected, but in this case for pré'ctical'reasons. In ethnographic research data generation
© requires the researcher to immerse themselves in the cultural system and observe the
~ phenomenon of interest in order to provide answers to questions. Whilst it would have

been advantageous to observe the events before, during and after the‘implementation of

56



the Section 5(4) this was considered an unrealistic approach to data generation. It was
reasoned that as Section 5(4) is an unpredictable, real-world event situated within the
social world of psychiatric care, an ethnographic approach would have requiredv me to
spend long periods of time in clinical environments without any guaranteed likelihood

of observing the section being used.

Grounded theory is concerned with explaining the ‘social processes thaf occur in human
interactions’ (Smith et al., 2011: 45) and to generate a theory to explain them. Although
no theory exists to explain the implementation of Section 5(4), the purpose of this study
was not theory generation and therefore this approach was also rejected. More
importantly, the approach’s use of the simultaneous collec‘tion‘and analysis of data was
considered restrictive in relation to this study. As noted earlier, the use of the section
* cannot be predicted and therefore the need to complete the analysis of one set of data
‘before undertaking further field work may have resulted in the rejection of an already

potentially limited supply of available data.

After further reading and consideration of the available qualitative approaches a case
study approach was chosen as the strategy of inquiry best suited to answering the

research questions posed in this thesis.

3.6 Case studies ‘ ,

Case study research has its origins in social anthropology/ethnography and draws upon
the principles of naturalistic inquiry (Lincoln and Gubgi, 1986; Denscombe, 2003). It
has subsequently been used' by a number of academic disciplines, for example sociology
(Shaw, 1930; Whyte, 1955; Becker et al., 1961; Whité, 1975), education (Simons,
1980), social work (Urek, 2005; Bennett and Elman, 2006), psychology (Robson, 2002)
and counselling/psychotherapy ‘(Yalom, 1989; McLéod and Balamoutsou, 1996).
Furthermore, in recent years it has appeared with increasing frequency in nursing
research, for example Bergen (1992), Dale (1995), Hellzen et al. (1998), Repper
(1998a), Bergen ahd While (2000), Duffy (2003), Hamilton et al. (2004), Ellis and
Nolan (2005), -Lovell (2006), and Payne et al. (2007). |

Although numerous definitions of the term case study research exist (Woods and

Catanzaro, 1988; Hammersley and Gomm, 2000; Scholz and Tietje, 2002;) the two
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most commonly cited are those of Stake (1995) and Yin (1994, 2003a). Stake (1998:
87) states that a case study is, ‘both the process of learning about the case and the

product of our learning.” While Yin (2003a: 13-14) defines a case study as:

‘an empirical enquiry that investigates a contemporary phenomenon within
its real-life context, especially when the boundaries between phenomenon
and context are not clearly evident... [and] ...relies on multiple sources of
evidence...’ '

Yin (1994, 2003a) believes a case study approach is appropriate when the researcher
wishes to explore, describe and explain a phenomenon and is the research strategy of

choice when: .

‘...‘how’ or ‘why’ questions are being posed, when the investigator has

- little control over events, and when the focus is on a contemporary
phenomenon within some real life context.’ '

’ : ' (Yin, 1994: 1)

Therefore it was reasoned that the adoption of a case study approach as the strategy of

inquiry in this study was wholly appropriate for the folloWing reasons:

e It was not possible to control the who, where and when of implementing Section

5(4);

e The literature review led to ‘how’ and ‘why’ questions being posed in this study that
are appropriate to further clarification and understanding using a case study

approach;

o As there was little known about the use of Section 5(4) it was reasoned that the case
study approach provided the means to develop a greater understanding of how and
why the section was implemented. Futhermore, the case study approach allows for
the study of a phenomenon within a natural setting. It is argued that as the use of
Section 5(4) occurred within the natural setting of the four wards within the Trust

the case study approach had the potential to explore the situational factors (for
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example, the presence or absence of a doctor) that may influence the decision to

apply the holding power;

o Finally, it was reasoned that the ‘thick description’ (Geertz, 1973) arising from each
case would allow for an in-depth understanding of how and why each Section 5(4)

was used.

3.6.1 Defining the case |
Central to undertaking case study research is the need to have an understanding of what
-the case or the unit of analysis is in the study. Miles and Huberman (1994: 25) define a

case¢ as:

¢...a phenomenon of some sort occurring in a bounded context. The case is,
in effect, your unit of analysis. Studies may be of just one case or of
several.’ '

The case, argue Miles and Huberman (1994: 25), has a focus or a-heart, and ‘a
somewhat indeterminate boundary defines the edge of the ‘case: what will not be
studied.” The case refers to what is studied (Clarke and Reed, 2010; Hentz, 2010).
Miles and Huberman (1994) propose that a case ¢an be an individual, a role, a small
group, an organisaﬁon, an event, an encounter, a state, or a natien. Furthermore,
Gangeness and Yurkovich (2006: 11) suggest that regardless of how the researcher

defines the case there is a need to ‘state who is included, context, phenomenon and

time-period studied.’

In this theeis the case study was undertai<en within the bounded context of four acute in-
patient wards in one NHS Trust (see section 4.2.2). The phenomenon to be studied was
defined as an event; specifically the implementation of Section 5(4) and the ‘focus or
heart’ (Miles and Huberman, 1994: 25) of the case was concerned with how and why
that event occurred. The time period of the study was bounded by placing a limit of one
year on the main data generation period. This perio'd was selected in recognition of the
fact that the use of Section 5(4) is an unpredictable event and therefore it could not
clearly be specified in advance when data could be generated and thus ‘how long it
would take to conclude this phase of the study. It was also recognised that because of

the aforementioned issues this defined time period needed to be flexible in order to
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‘allow for exploration of further issues that emerged during data generation. It was also
reasoned that this period of time would ensure that I was able to gain an in-depth

understanding of the phenomenon being studied.

Although some (Yin, '1994; Yin, 2003a; Gaﬁgeness and Yurkovich, 2006) 'ha\?e argued
that ‘a tight definition of the casé/unit’ (Gangeness and Yurkovich, 2006: 11) should be
determined before starfing a study, others advocate a more flexible approach to case
definition. For example, Stuart Wells et al. (2002: 339) reject the realist view of the
unit of analysis, that is that ‘cases pre-exist as empirical units out there waiting to be
studied’ in favour of a constructionist approach in which ‘cases do 'n,ot exist until
researchers construct them, or co-construct them with their respondents’. Howard
Becker believes a strict definition of what constitutes the case may be

counterproductive, noting that:

- ‘Researchers will probably not know what their cases are until the research,
including the task of writing up the results, is virtually completed. What it
is a case of will coalesce gradually, sometimes catalytically, and the final
realization of the case’s nature may be the most important part of the
interaction between ideas and evidence.’

' (Cited in Ragin, 1992: 6)

Therefore the definition of the case was seen as an iterative process developed through

the generation of data and not finalised until the analysis and write up of the research

was finished. This means that the definition of what constituted acase’in this study(see ———

above) was seen as the starting point for understanding how and why Section 5(4) was
implemented. Therefore, the final bounding of each case was based on an iterative

| process and was depéndent on the outcome of the exploration of. the events before,

during and after the application of Section 5(4).

3.6.2 Choosing a case study design

Different types of case study design have been proposed in the literature (Yin, 1994;
Stake, 1995; Yin, 2003a). A major distinction is made between single and multii)ie case
~ study dgsiglls. The multiple case study design is favoured when the inv'estigatof intends
to explore the same phenomenoh in a range of situationé. Yin (1994, 2003a) believes

the multiple case study design is the preferred choice where the phenomenon under
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investigation would produce different results but for predictable reasons. While this
study made no predictions about how and why Section 5(4) would be implemented it
was considered important to explore its use in a diverse range of circumstances. It was
reasoned that a single case study would not produce this information; therefore it was

decided to use a multiple case study design.

Stake (1994, 2000) distinguishes between intrinsic, instrumental and collective case
study designs. An intrinsic case study is undertaken, first and foremost because ‘a
researcher wishes to seek clarity and understanding about-a particular case’ (Appleton,
2002: 86) because the ‘case itself is of interest’ ‘(Stake, 2000: 437). The instrumental
case study is the design of choice if ‘a pérticﬁlar case ié examined mainly to provide
_ insight into an issue’ (ibid). When an instrumental invéstigation is extended to a study
of a number of cases Stake (1994, 2000) calls this a collective case study. A collective
case study is undertaken when it is reasoned that a single or instrumental case study Will
only provide a partial 'understanding of the phenomenon under study while the
collective case study is chosen to provide more in-depth knowledge of a study’s focus.
Although using different terminology, both Stake and Yin’s approaches to case study

| design are very similar. However it was decided to adopt the definitions offered by the
former within this study. This decision was made because Stake’s view of the case
- study is consistent with the ontological ahd epistemological position taken in the study
~while Yin’s approach takes a more positivistic stance. Therefore, this study was defined
as both instrumental and collective in design. Instfum_ental because the intention of the
study was ‘to provide insight into an issue’ (Stake, 2000: 437), that is how and why
Section 5(4) was implemented rather than the actions of individuals in each case. The

study was collective because it was extended to more than one case.

3.6.3 Determining the number of cases

At the start of a collective (multiple) case study it is not possible to specify the exact. -
number of cases that will need to be undertaken to answer the research questions. As
Stake (1995: 4) has noted, ‘case study research is not sampling research.’ Initially a
case is chosen to ‘understand this one case’ and to ‘maximize what we can learn’ (ibid)
about it. In keeping with this view several authors have noted that the number of cases
in a study will be small (Miles and Huberman, 1994; Yin, 1994; Stake, 1995; Appleton,
2002; Hammersley and Gomm, 2004; Payne et al., 2007).  This suggestion is reflected
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in reported case studies (Bergen, 1992; Woods, 1997; McDonnell et al., 2000). For
example, Woods (1997) reported a study of five cases while Duffy’s (2003) research on
suicide risk and the therapeutic relationship consisted of six cases. However, other
researchers have reported research involving larger numbers, for example Bury (1988)
used a case study approach of 30 people living with arthritis and Yin (2003b) reported
the findings of a multiple case study of how 20 universities prepared and submitted

research proposals.

In an attempt to make sense of the two extremes Casey and Houghton (20105 44), -
drawing on the work of Stake (2006), stated that the benefits of case study research
‘may be limited if there are fewer than four cases or more than ten to 15 because the
researcher could be overwhelmed by the data.” However, there appears to be no
agreement on what constitutes a preferred number of cases and the final decision is that
of the researcher and is more likely to be determined by the size and complexity of the
case under study. At the start of this study the number of cases was not specified.
However, a decision was made to generate data until no new themes or concepts
emerged. Altématively, if data generation reached the speciﬁéd bounded period of one
year the data would be reviewed to determine whether there was sufficient evidence to

answer the research questions adequately.

3.6.4 Selecting cases _

The selection of cases in the study was purposive (Parahoo, 1997) and therefore they
were chosen in order to provide answers to the questions asked in the research. The
rationale for choosing the first case in the study was simply that I followed the advice -
given by Appleton (2002: 93) who states that, ‘a case is initially selected because of its

relevance to the phenomenon under investigation.” Therefore, I simply selected and

ini/estigated the first Section 5(4) implemented following the start of the Study. Further

cases were selected based on their availability but more importantly Because of their

potential to provide answers.as to how and why the holding power was implemented,

that is because they were ‘information rich cases’ (Patton, 1990: 169).
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- 3.7 Methods

Researchers undertaking case stﬁdy research advocate using multiple sources of data

) (Yin, 1994; Stake, 1995; Woods, 1997; Yin, 2003a; Yin, 2003b; Gangeness and
Yurkovich, 2006). Using multiple data sources is seen as one of the strengths of case
study research as it is sﬁggeeted that this is likely to provide Ya more complete

‘understanding of the phenomenon under study (Yin, 1994; Yin, 2003a). Yin (1994,
2003a) has identified six sources of evidence available to the researcher employing this
research - strategy: documentation, archival records, interviews, difect observations,
participant observation,. and physical értefacts.- Three of these methods of data

- generation were chosen as appfopriate for providing answers to the questions identified

in this study: archival records, documentation, and interviews. |

3.7.1 Archival records
" Archival records include: service fecords, personal records, survey data, and personal
records (Yin, 1994; Yin, 2003a). The archival records utilised in this study' was
statistical data routinely collected by the Trust on the use of Section 5(4). I chose to
collect this type of data in the belief that it hadv‘the potential to provide imporfant
background information on how the section was used in the Trust (Payne et al., 2007).
Furthermore, it was reasoned that the identification of trends within this data could lead
to potentially important areas worthy of exploration duﬁng interviews with nurses and
patients (section 3.7.2). For example, .comparing and contrasting the implementation of
Section 5(4) at different times of the day could lead to the exploration of the availability
or non-availability of medical .staff and its impact on nurses’ decisions to apply Section
5(4). 1t also provided an opportunity to-ﬁpdate previous research in this area (see for
example, Ashmore, 1998c) to ensure thaf any observed patterns to be explored reflected

the most contemporary data both in the Trust and available literature.

Based on the review of the literature, the study’s aims, and the above discussion it was

decided to collect the statistical data in two parts:

1. A retrospective part in which statistical information would be generated on the

following variables for the perio'd 30™ September 1983%® until midnight 31%

38 The date the Mental Health Act 1983 was introduced.
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December 2003 date and time of application; arrival time of doctor; patient’s

gender; nurse’s gender; and outcome of the medical assessment.

2. A prospective phase in which statistical information would be collected on all
Section 5(4)s implemented in the Trust for the period 1% January 2004 until
midnight 31% January 2006. Three years was chosen as it was reasoned - based on
previous research (Ashmore, 1998c) - that this period of time would be required to
produce significant numbers for any patternsb established to be meaningful. It was
decided that the data generated in this phase should replicate the retrospective |
stage supplemented by additional information consisting of: date of admission;
and the patient’s Mental Health Act history, ethnicity and age. The Mentai Health
Act Records Department (MHARD) was unéble to prdvide this additional

information for the retrospective data.

3.7.2 Documentation

Yin (1994: 81) believes that ‘documentary information is likely to be relevant to every
case study. topic’ while Burgess (1984) believes documents are a valuable source of data
when investigating events in social settings. The advantages of documents include that,
they contain permanent accounts of events (Miller and Alvarado, 2005), potentially
‘speak in the absence of speakers’ (Smi"th,‘ 1984: 60), and as public documents they can
be accessed by researchers. In the social sciences in general (Prior, 2003) and in
medicine and nursing speciﬁcalvly, documents afe valued as a source of learning and as a
method for generating data (Barrett, 1988; Reiser, 1991a; Reiser, 1991b; Berg, 1996;
Heartfield, 1996; Hale et al., 1997; Briggs and Dean, _1998; Iverson and Hughes, 2000;
Horsfall and Cleary, 2000; Kim and Park, 2005; Friberg et al;, 2006; Ziegert et al.,
2007). '

It was also recognised that ‘the psychiatric hospital is an information system’ (Erik and
Gilbertson, 1969: 392) and as such generates data on patients from a number of
perspectives from the point of admission to discharge. Therefore, it was decided that all
documentation considered of relevance to understanding how and why Section 5(4) was

implemented would be collected following each application of the holding power. As

% The date before the commencement of this study.
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noted in Chapter 2 nurses are required to record their reasons for detaini'ng the patient in
writing by completing the relevant Mental Health Act documentation, that is Forms 13
and 16 (Appendix 1 and Appendix 3) along‘ with a local incident form (Appendix 2). It
was reasoned that this documentation had the potential to offer insights into nurses’
reasons for making the decision to implement Section 5(4). Nursing notes, care plans
and risk assessments were also sampled. Again, it was reasoned that these sources of
daia had the pbtential to provide insights into the process of detention as nurses are
likely to have recorded the natural history of the events before, during and after the
implementation of the holding power. Medical notes and relevant Mental Health Act
documentation completed by doctors were also sampled in order to explore significant
events before, during and after the patient’s detention in order to gain a rich

understanding of the use of Section 5(4).

In addition, where available, policies and protocols were collected in order to gain an
understanding of how managers and clinicians have interpreted national policy
documents and statute, for example the Mental Health Act (DH, 1983) and Mental
Health Act Code of Practice (DH, 1999a). Specific policies considered of potential
importance were those availvablé to both nurses and doctors that could impact on the
patient’s decision to leave hospital. Examples of policies considered of relevance were

those relating to risk assessment, locking ward doors, observation, and Section 5(4).

The use of documents in research is not without problems (Garfinkel, 1967; Wheeler,
1969; Denscombe, 1998). The documents used in this study are legal documents and
therefore are official accounts of events written for a particular audience, in this case
other health care professions (Health, 1982) and can be used to hold individuals
accountable for their actions. Due to this issue of accouﬁtability, medical and nursing
notes may provide researchers with only a partial and selective account of the events
they represent (Berg, '1996). Mercurio (2002: 67) describes this phenomenon as
‘buff[ing] the notes’, in other words official documents ‘rﬁay be subtly edited to exclude
things that might render people vulnerable to criticisms’ (Denscombe, 1998: 162).
Therefore, as official accounts represented in documents may not give a full and in-
depth account of the events before, during and after the implementation of Section 5(4) -
it was decided to undertake interviews with the. main stakeholders in order to overcome

these limitations.
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3.7.3 Interviews
Interviews were used extensively iﬂ this sfudy to explore the implementation of Section
5(4) from both thé perspective of the nurse implementing the section and the detained
patient. The interview in its many forms (structured, semi-structured and unstructured)
is a commonly used method for generating datavin qualitative research (Fontana and
Frey, 2000). Interviews allow the researcher to: explore events that cannot be directly
observed; to gain a deei)er understanding .of events; and clarify meaning (Arksey and
Knight, 1999). In relation td patients, interviews were considered the most appropriate
| method for exploring and producing an in-depth account of their'experience of Being _
detained. It is arguéd that none of the other sources of evidence described by Yin
(1994; 2003a) would have enabled an account of the patient’s experience to be produced
from their perspective.” For example, all documentation relating to the implementation -

of Section 5(4) are co'mpléted by nurses and do not require them to consultant the

patient.

The documentation completed by nurses following their decision to apply Section 5(4)
offered an opportunity to gain insights into the detention process. However, due to the
potential limitation of documents as a data source (see section 3.7.2) it was reasoned
that by themselves they would not provide a full account of nurses’ actions. Secondly,
personal experience of Mental Health Act documentation suggested that hurées’ written
- responses are often brief and raise more questions than they answer. Therefore
interviews were undertaken with nurses and were seen as an opportunity to explore their
‘ actions iﬁ depth and also to clarify. any issues identified in official documentation.
Further issues are discussed in relation to undertaking the interviews cqnducted in the

thesis in Chapter 4.

Therefore, af the start of this research the intention was that for each case all ';hree types
of data would be collected in order to gain a comprehensive understanding of each
application of Section 5(4); the case under study. However, it was also recognised that
as the study progressed there might be a heed to be flexible and accept that problems
~ encountered during the realities of field work may .mean that it.would not be possible to

collect all types of data for each case. Figure 4 provides a summary of the study design.
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3.8 Conclusion -

This chapter has offered a rationale for the study undertaken in this thesis and stéted the
question that the research intended to answer. The chapter has also considered the
6ntological, epistemological and methodological aspects of the thesis. The s'tudy', has
located the research in a constructionist and relativist paradi gm under the umbrella term
of ‘qualitative research’. A number of qualitative approaches were considered in
deciding upon the best approach to providing answers to the research question including
ethnography, grounded theory and phendmenology. After much consideration it was
decided that the case study approach was best suited to provide the answers sought in
* the study. Issues concerning types of case study and defining the case have been
identified and reviewed. The chapter has also idéntiﬁed the six types of potential data
generation methods commonly used in case study research and a rationale offered for
the three (archival records, documentation and interviews) used in this thesis. The next
chapter will describe in detail how the strategy of inquiry was implemented and how the

issues encountered during this process were managed.
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Chapter 4
Methods

‘Many methodological accounts that appear in scholarly works convey nuts
and bolts of the research process - how the sample was drawn, data were
coded and interpreted, and problems of reliability and validity were
addressed. Although dilemmas may be implied, a reader gets the overall
impression that the researcher knows her craft and the process runs
relatively smoothly. Less common are accounts that indicate the messiness
and false starts in the research, the learning about self.’

* (Hyde, 1992: 169)

4.1 Introduction _

This chapter describes in detail how the research design described in Chapter 3 was
‘implemented. The chapter is divided into three main sections. The first section,
‘getting in’, focuses on how access to the mental health NHS Trust and the four acute
wards -used for data generation was negotiated. ‘~ The second section, ‘getting
permission’, describes the process of obtaining formal NHS Local Research Ethics
approval (NHS LREC) and meeting the Trust’s research governance requirements in
order to gain entry to the study site. The final section, ‘getting on’, describes how data.

were generated in the study.

4.2 ‘Getting in’ _

4.2.1 Choosing the study setting

As statqd in the previous chapter this study sought to examine how and why Section
5(4) Was implemented; therefore the success of the research relied upon gaining access
to a setting where the holding power might be applied. Although Section 5(4) can be
applied in any in-patient service where paﬁents are receiving treatment for a mental
disorder, it was decided to seek access fo an acute psychiatric.in-patient setting.*
Previous ‘research (Ashmore, 1998c) has reported that Section 5(4) is implemented more
frequently in this type of setting. This may be due to the fact that patients admitted to
acute services are more likely to be; experiencing a severe mental disorder, require -

medical treatment, and present a risk to themselves and/or others (Bowers et al., 2005a).

40 As noted in Chapter 1 acute psychiatric in-patient wards provide care for patients between the age of 18
and 65 years, although the upper age limit may vary between NHS Trusts.

69



Having identified the most appropriate setting for the study, the next step was to
approach a mental health NHS Trust that could provide access to this type of
environment. I decided to approach a lecal NHS Trust as the potential study setting.
‘This decision was, in part, based on the need to identify a setting where th'e
| implementation of Section 5(4) was sufficiently likely to enable the generation of
sufficient data to complete the study. Whilst acknowledging that Section 5(4) could
potentially be implemented on any acute psychiatric in-patient wérd, in reality its use
varies considerably from one NHS Trust to another on an annual basis. The most recent
Department of Health (DH, 2003a)*! annual Mental Health Act statistics showed that ’
Section 5(4) had been implemented 37 times during the previous years in the Trust
under consideration.  Previous research (Ashmore, 1998c) also confirmed that the

section had been consistenfly used within the Trust since its introduction in 1983.

Consideration was also given to whether it was appropriate to approach a local NHS
Trust where I was known or to consider one where no previous relationships existed.
Within all NHS Trusts within the region - but more so in the local Trust - T was known
" to a significant number of clinical staff as a practitioner, lecturer and in one case the
educational link between the service and the university. I reasoned that approaching the
local Trust afforded me a number of benefits as an “insider’ (Bonner and Tolhurst,
2002). - I was a mental health nurse with previous experience of implementing Section
5(4) while working in the Trust. It was reasoned that this gave me a potential insight
into the processes leading to the use of Section 5(4) (Bonner and Tolhurst, 2002). In
addition, others have suggested that being an ‘insider’ can help the researcher to: gain
access to an organisation (Kidd, 1992; Pugh et al., 2000); establish rapport with
participants (Gerrish, 1997; Platzer and James,' 1997; Kennedy, 1999); and deal with
ethical concerns (Ryan, 1993; Platzer and James, 1997). Certainly, my existing
. relationships with those in the Trust afforded me advantages in negotiating access to the
- four acute wards identified in the study. However, I also recognised that there were also
potential disadvantages. For example, | was aware that there was a potential for both

practitioners and myself to experience role conflict (Bonner and Telhurst, 2002) or that

I This document was the most recent publication available at the time the study setting was chosen.
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nurses may feel socially obliged to participate in the research because of previous or

existing relationships.

A further factor in making the decision to approach a local NHS Trust was a practical
one. The nearest Trust where I was not known to practitioners was outside the
boundary of the Regional Health Authority and would require me to undettake an 80
mile round trip. Given factors such as time, work commitments, funding and travel I
decided that gaiﬁing access to a local Trust would increase the likelihood of the
successful completion of the project, particularly as the intention was to undertake
interviews as soon as possible after the implémentation of the séction along with the

need to access nursing and medical notes over an extended period of time.

4.2.2 The setting

The study was situated in one mental health NHS Trust serving a largé northern city
(Population: 547,000). The Trust had four acute psychiatric wards providing 96 beds -
24 per ward - for patients requiring in-patient care.. The Trust also had a number of
specialist beds, including‘ five substance misuse beds. .Two wards were located in the
north of the city (Houndkirk and Longshaw)** and two in the south (Riverside and
- Blackamoor), each serving a geographically defined popula;cion. The Trust’s stated aim
of the acute psychiatric in—i)atient wards was to, ‘offer assessment, provide treatment in
a safe and therapeutic setting and prepare patients to be looked after in the community’
(SHSC, 2011). Each of the wards had a staff group that included; nurses, psychiatrists'
(doctors), support workers, and occupatidnal therapists. The nursing teams cohsisted of

approximately equal numbers of male and female nurses and a range of clinical grades.

The decision to include all acute wards in the study was made in the belief that it would
maximise the potential to recruit participants to the study when Section 5(4) was
implemented. It was also reasoned that this would enhance the trustworthiness of the
study by gaining a wide range of different perspectives on the subject from different

participants on more than one ward on two different sites.

%2 The names given to the four wards are pseudonyms in order to protect their anonymity.
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4.2.3 Gaining access to the study setting
There was a need to obtain permission to undertake the research (see sections 4.3.1 and
4.3.2), and to negotiate access to the Trust and the four individual wards. A decision

was made to undertake the two stages simultaneously in an attempt to reduce the -

- amount of time required to complete these processes.

Tt is widely ‘recognised that there ‘are a number of key individuals who act as
‘gatekeepers’ within organisations (Burgess, 1991; Hammersley and Atkinson, 1993;
' Hammefsley and Atkinson, 1995; Marshall and Rossman, 1995; Benton and Cormack,
2000; Denscombe, 2000; Roper and Shapiré, 2000). McEvoy (2000: 241) suggests that
in medieval times, ‘the role of the gatekeeper was to keep watch at the town entrance
and protect the town by stopping unauthorized persons from passing through.” In |
relation to research it is taken to mean, ‘those individuals who could either facilitate or
bloék access of the researcher in conducting the study’ (Benton and Cormack, 2000:

130). In this smdy the ¢ gatekeepers’ were identified as:
° Clini;:al Nurse Managers (CNMs);
e Ward Managers (WMs);
e Individual mental health nurses;

e Staff within the Mental Health Act Records Department (MHARD) and Patient
Information Department (PID).

The next stage of the negotiation process was to organise a series of meetings with the

above stakeholders in order to:
e provide verbal and written information about the research;

e identify any potential barriers to undertaking the project and explore possible

solutions; and
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e develop mechanisms to communicate information about the project to all

members of the multi-disciplinary team (MDT) but specifically to nurses in the
Trust.

| 4.2.4 Meetings with ‘satekeepers’ ‘

- My rationale for meeting with CNMs and the four WMs was that the former had overall
responsibility for the wards and the iatter had overall responsibility for the day-to-day
management of the wards and the care of the patients admitted there. In addition, the
WMs had the potential to: offer valuable insights into clinical vactiVities on the ward;
provide assistance with ‘selling’ the research to the nursing teams; and identify the

means by which information could be adequately communicated.

Individual meetings were arrahged with all WMs over a period of three weeks. In one
case the WM invited the Deputy Ward Manager to the meeting and in another the CNM
.wh‘o had overall clinical responsibility for Houndkirk and Longshaw wards attended.
Prior to these meetings a written summary of the research was sent to the WMs
- (Appendix 5). The decision to send a summary of the project rather than a copy of the
full protocol was that the latter was approximately 8,000 Wérds in length and it was
 reasoned that a document of this size was unlikely to be read by busy clinicians. In
addition, it contained information that was irrelevant in makihg decisions regarding
acceés to the wards. The Afull prOtocél was made available on request; no one asked for

‘a copy. In addition to the written material, the project was also outlined verbally at the

meetings.

All the WMs were supportive and enthusiasﬁc about the research project taking place.
Interestingly, some were keen to perceive my role as ‘expert’ who would be able to
identify | ‘problems’ and “solutions_’v within the service (Hammersley and Atkinson,
1995). For example, one manager thought that the findings of the study could be used
to support their own beliefs about the difficulties nurses faced in delivering acute care
and the néed for the allocation of more resources to the wards. Others provided helpful
suggestions about the practicalities of ensuring the project ran smoothly. For example,

one WM suggested that the rapid reporting of the implementation of the section to the
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researcher could be .improved if the initial contact was made by MHARD. . One joked

that, “We’ll have to arrange some five-fours for you.’

The managers also expressed concerns about the study in terms of resources, care
delivery and the researcher as a ‘critic’ of nurses’ practice (Hammersley and Atkinson,

1995; Scharer, 1996; Roach et al., 2009). Typical questions asked included:

e ‘Why bother researching something that is rérely used and is twenty-years-old?’.
. ‘Who is funding the project?’ |

o ‘Is the project ipstigated by the service as a way of monitoring nurses’ practice?’
o ‘Isis likely to affect nursing care or disrupt the running of the ward?’

e “Will nurses be asked to justify their preictice?’

e ‘What will be the benefits to the wards and patients?’

e “Will nurses be expected to be involved and therefore increase their already busy |
workloads?’

Such concerns are not untypical (see for example, Form, 1973). Nevertheless it was
important to take these questions seriously as permission to access the wards depended
on the answers I gave. In response to the concerns raised, I informed the managers that
this was an independent study and not one initiated or sponsored by the Trust; nor
would it impact on the management of the ward or the care of any patienf. In addition, I
emphasised the fact thét the purpose of the project was not to be critical of wards or the B
practice of individual nurses. However, it would provide those individuals, who chose
to participate in the study, an opportunity to tell their stories and reflect on their
practices to gain a greater understanding of the issues involved. I also provided
information on the use of the section both locally and nationally along with emphasising

that, despite the holding power being over twenty-years-old, we still knew little about

how and why it was used.

The attendance of one of the CNMs at one of the meetings was fortuitous as he had

been supportive of previous research undertaken by myself in the past. He also offered
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to ‘sponsof5 the research by speaking to his counterpart for Riverside and Blackamoor .
wards, and to the area manager who would have to give overall permission for me to
undertake the research in the Trust. I also contacted the other clinical nurse manager as
a matter of courtesy in order to provide information about the project and seek support.
This process was made easier by the fact that the manager was an old colleague and
friend. This is not an argument in support of occupational nepotism but to recognise
that the ‘relationships established with such people can have important consequences

for the subsequent course of the research’ (Hammersley and Atkinson, 1995: 74).

I also asked if I could attend a ward meeting or handover on each of the four wards in
order to make a short presentation of the project to the team of nurses wdrking there. In
two cases the WM thought that this would not be possible due to the unavailability of an
appropriate meeting or because of time constraints; however they offered to
communicate the details of the study to all nurses and distribute any written
information. In the other two cases the WM thought it was imﬁortant to do this so that I
‘could explain the study and answer any questions that may arise. However, in one case
I arranged a meeting on two Qccasions but both times the manager cancelled without
explanation. On the bther ward two meétings were arranged but none of the nursing

staff were able to attend due to clinical activity. No further atfempts were made to

arrange a meeting.

As an alternative to face-to-face meetings I was able to obtain a list of all qualified
nurses on the four wards from the WMs ’and a personalised letter was sent out
containing both a sﬁortened version of the research protocol (Appendix 5) and an A4
summary of the study (Appendix 6). It was reasoned that as the nurses were busy going
about their business of éaring for patients they were more likely to read a brief account
of the research that did not demand too much of their time. In addition, two colour
laminated A4 posters were also delivered aﬁd displayed in each ward office. The first
informed the reader that the project would be taking place and the second was a copy of

the project summary (Appendix 6).

Collecting background statistics on the implementation of Section 5(4)s during the
| study period réquired access to data held by the Trust’s MHARD and PID. Therefore, it

was important to persuade the MHARD to act as my first point of contact for obtaining
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information on the use of the section on a daily basis, and also that any information

required could be extracted without compromising patient cbnﬁdentiality.

Gaining access to these departments was an altogether different experience than that of
' gaining access to the wards. I had no contacts within these departments and did nof
know who to contact or where to contact them. I started by contacting the Trust’s
headquarters and acquired the telephone numbers for the relevant departménts. This
was followed by a ‘cold call’ to both departments. Following a number of false starts I
was then puf through to the relevant managers and explained the study to them and what
I was requesting of their services. Initially both managérs referred me to the other
department but eventually we were able to agree who was best placed to provide which
type of information. Individual meetings were<arranged to pfovide a more in-depth -
account of the study and respond to any queries. Following individual and j.oint '

meetings with the two managers both agreed to support the project.

| 4.3 ‘Gaining.permission"
4.3.1 Local Research Ethics Committee (LREC) approval
As the study intended to undertake research that involved access to roufinely collected
statistical data, patients, NHS staff and premises in one Trust there was a requirement to
obtain permisSion'from a NHS Local Research Ethics Committee (NHS LREC) before
commencing data generation.
A research protocol was developed and the relevant documentation was obtained and
completed. As requested 18 copies of the completed documentation along with, the
Non Clinical Trial Insurance certificate and the written perniission of all consultant
~ psychiatrists (n = 13) who had clinical responsibility for all patients on the four wards
was submitted to the committee. Consideration of my application by the committee was
delayed for eight weeks as there was a quota vsystem in place whereby only 12

-submissions where considered per meeting; my submission was number 13.

I was invited to attend the next meeting of the committee and present a brief outline of
the study and respond to any issues arising. Following the meeting a letter was issued
by the committee offering a favourable opinion on the application subject to a number

of minor amendments being made. These amendments were made and submitted with
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some other changes which I believed improved the submission. However, whilst the
requested amendments were approved I was asked to undo the changes that had not
been requested. Finally ethical approval was granted 20 weeks after submitting the

original application (Appendix 7).

4.3.2 Research Governance approval

Since the introduction of the Research Governance Framework (DH, 2001a) there have
been further requirements imposed on researchers before a study can be undertaken
within Primary Care Trusts and NHS Hospital Trusts. This is to ensure that all studies
are‘ undertaken to high scientific standards to protect those who participate in research.
Before approval was given I was required to meet the requirements identified in Table
2.

" Table 2 NHS Trust requirements for obtaining research governance approval

Requirements

e Written evidence of NHS LREC approval

e Copy of University indemnity insurance certificate

e Letter of support from PhD supervisor

e Completion of Trust’s research governance application form

e Positive feedback from Trust’s research governance scientific committee.

e Letter of approval to undertake study in the Trust from the Area Research &

‘Development Manager
- e Completion of occupational health questionnaire
e CRBcheck

e Evidence of support from the four ward managers
e Evidence of support from the two clinical nurse managers
e Evidence of support from the Medical Records Department
o Evidence of support from the Patient Information Services Department
e Issuing of an honorary contract or letter of authority

An application was submitted to the Trust’s Research Governance Department (RGD).
This resulted in a quick response from the scientific committee who approved the study.
At this point T was confident that I would be able to start the study relatively quickly.

However, in the end the governance‘process took a total of 32 weeks to complete.
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While this was frustrating it is not unusual for researchers to experience a lengthy
process or in some cases not to receive approval at all in seeking either ethical and/or
governance approval (Hannigan and Allen, 2003; Hays et al., 2003; Byrne et al., 2005).

In my case some of the reasons for this protracted process included:

e The misfiling of my application leading to the suspension of the process until

new documentation was submitted;

‘A lack of clarity surrounding the requirements that needed to be met and who

was responsible for meeting them; and

~e Being asked to meet further criteria surrounding confidentiality then, two weeks

later, being informed that the request had been sent in error.
Further details of the events involved in gaining governance approval are outlined in

Appendix 8. The process of ‘getting in’ and ‘getting permission’ are summarised in

| Figure 5.
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4.4 Ethical issues v

All researchers need to give considefable thought to the ethical aspects of the study they
.are intending to. undertake (Robson, 1997). This section - guided by the ethical
principles of autonomy, beneficence, non-maleficence and justice - describes the ethical
issues identified in this study and how théy were addresSed in order to minimise the
potential for exposing participants to discomfort, distress or harm. I also followed the
NMC’s (2004) Code for Professional Conduct and the RCN’s (2004) research ethics

guidance for nurses during the study.

As part of the general principle of respéct for human dignity, the study recognised
potential participants’ right to self-determination. Participation in thé study was based.
on a voluntary decision to do so free from any form of coercion or concerns that non-
participation would result in any penalties or prejudicial treatment. This is of particular
importance when the request to participate is made by a person in a position of
authority, or where the researcher’s access to the service is granted by a person in such a
position (Burgess, 1984; Hammersley and Atkinson, 1995; Polit and Hungler, 1997). It
was also made clear to potential participants that; they could withdraw from the stﬁdy at
any time without giving a reason; seek clariﬁcation regarding the purpose of the study

or refuse to answer questions that they found distressing or uncomfortable.

In ensuring that the principle of voluntarism was met, participation in the study was
based on an individual’s ability to make an informed consent about whether to take part

or not. Polit et al. (2001: 78) suggest that informed consent means that:

‘..participants have adequate information 'regarding the research;
comprehend the information; and have the power of free choice, enabling

them to consent voluntarily to participate in the research or decline
participation’. , :

To this end, a full disclosure of information was made to all potential‘ participants
regarding what the study involved both in writing prior to undertaking any interviews
(Appendix 9 and Appendix 10) and verbally at the time of data generation. Potential
. participants were also givgn the opportunity to ask questions about the study and what

was expected of them should they choose to participate.
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