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LR BrrLCLS OF LAND OWNERSHIP ON THE DEVELOPMENT OF
MINERAL RESOURCES IN ENGLAND AND WALES 1760-1960

by
H G A Lindsey

Abstract

The thesis studies the various changes in the patterns of land owner-
ship over a span of two hundred years, with special reference to min-
eral ownership in England and Wales. In order to sensibly appraise
past developments and make recommendations for the future it has been
necessary to review events which have taken place before and after the
period under consideration.

In Part One the rights and responsibilities of mineral owners are ex-
plained and the use of selected cases illustrate the uniqueness of this
aspect of the law of property. The similarities to other ownerships of
real property are explained as well as the peculiarities and exceptions
arising from ancient and local customs. To counter these restrictions

it has been sometimes necessary to take legislative measures which

have slowly emerged, but not always to the benefit of the mineral owner
or developer. Throughout the latter part of the period many Commissions
and Committees have reported on various aspects of mineral ownership,
such as working rights, safety, planning and development. These are
reviewed and compared with subsequent legislation. The State Control

of some mineral resources is analysed against the background of in-
dividual rights and interests. Mineral resources are a national asset

but cannot be developed in vacuo and the effects of external factors at home
and overseas are given consideration.

Part Two contains three contrasting case studies which are examined in
depth with reference to rights of ownership and support. These critical
appraisals include alternative courses of action which might have been
pursued.

Finally Part Three gives an overall analysis of the sequence of events
and concludes by making some recommendations for future developments,
which the author considers necessary if indigenous mineral resources
are to play a viable part in the national economy.
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The thesis studies the effects of land ownership on the development

of mineral resources in England and Wales over a two hundred years
span - 1760 to 1960. This period has been selected to cover a time- -
span commencing with what is generally accepted as the start of the
First Industrial Revolution. The study has been confined to England
and Wales deliberately as these two parts of the United Kingdom are

subject to the same legislation.

In Part One land ownership is shown to have been subjected to many

changes since the Roman occupation, but this thesis gives only a

brief historical review of the well established facts from the time of
the Roman Empire to the commencement of the period under analysis
i.e. 1760. Land by general definition includes the surface, subsoil
and strata subjacent to the centre of the earth, and hence includes all
minerals contained therein. The thesis explains how minerals can be-
come a separate interest from other land by agreement, statute or
prescription. It illustrates how this has happened throughout the
centuries and then interrelates the respective rights of surface
owners, mineral owners and the interests of third parties.

With the growth of civilisation increasing demand has been made of
mineral resources to meet the basic needs of industry and commerce;
with modern technoldgies different uses have been found for most
economic minerals. This demand has made it necessary to control
by statute the abstraction of certain minerals and similarly to facili-
tate the abstraction of others which might have remained unworked
due to some ancient right, custom or privilege.

The rights to work minerals are complex and vary with types of min-
eral. Certain ancient privileges are attached to some minerals and
a distinction is made from the normal range of minerals. Furthermore
the workings of minerals may take place onshore and offshore and the

rights of the various interests affected will be reviewed.

Mineral development cannot take place in vacuo. It must harmonise
with and respond to the legal, social and economic coristraints im-
posed by international and national factors.
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factors which include environmental, financial, safety, socio/
economic constraints imposed nationally and internationally.

In Part Two a study is made of three quite different cases, to illu-

strate certain aspects of land ownership and show how changes in
legislation, technical knowledge and standards of living were inter-
related in determining the outcome of each case. They have been
selected to illustrate various facets of the thesis and to highlight
certain aspects. Each case is set in a different locality, in a dif-
ferent period in the two hundred years under review and covers min-

eral interests ranging from small to regional in scale.

Critical appraisals are given at the end of each case study.

In Part Three conclusions are drawn after making an overall analysis

of the general review and case studies. These conclusions will con-
sider in retrospect the interaction of the demands of socio/economic
forces and legislation enacted throughout the period under review.

Finally some recommendations are made of 'possible future develop-

ments.

NOTE 1 Throughout the text references are made to statutes,
cases and certain texts. These are cross referenced by
numeric suffixes with a reference table at the end of each
chapter. Similarly appendices are used to.illustrate in
detail some of the text of the thesis which are cross

referenced in a similar manner.

NOTE 2  Throughout the text reference is made to legislation in-
cluding that introduced after 1960. This has been done to
ensure completeness and to avoid drawing conclusions and
making recommendations which have become obvious or

" obsolete by recent legislation.
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GENERAL REVIEW

. CHAPTERI
HISTORICAL DEVELOPMENT OF LLAND OWNERSHIP UP TO 1760

The Roman Empire existed from about 31 BC to 476 AD and during
that period their conquests included England and Wales, which made
this country the subject to Roman law. It was part of the Roman
code of law that all land vested in the State and one presumes that
this was the case during the period of occupation. From the fall of
the Roman Empire there is evidence of self appointed Potentates
laying claim to vast tracts of land on a basis of 'might has the right!,

being referred to by historians as the Dark Ages.

It was not until the Norman Conquest by William I that any semblance
of codified law of property was recorded. In return for certain
favours followers of the monarch were granted parcels of land to be
held of him as overlord. In return the landlords pledged support to
the Crown by way of men for combat and sums of money to finance
defence. This support known as services was in return for tenures.
This procedure introduced by William I clearly established the maxim
NULLE TERRE SANS SEIGNUR (no land without a lord).

To prevent the granting of lands to a lesser baron held in tenure by
one baron (known as subinfeudation) the Statute of QUIA EMPTORES
1290(1) was enacted in the realm of Edward I.

At common law the ancient method of conveying an estate in land was
by feoffment with livery of seisin. This required the feoffer (grantor)
to enter the land to be conveyed with the feoffee (grantee). The
feoffer by public address declared the transfer of title to the feoffee
completing the transaction by presenting the feoffee with a twig or
grass sod cut from the land to symbolise such delivery of seisin.

Such an act was recorded in writing and became known as a charter
of feoffment. The recording of such transactions became a statutory

7(2)

requirement under the Statute of Frauds 167 , as did the granting

of estates in land for a term of years.



Until the mid 17th century there were J types o1 Free lenure namely
chivalry, socage and spiritual, but chivalry was abolished by the
Tenures Abolition Act 1660(3) converting these into tenures of socage.
There also existed 2 types of Unfree Tenure known as Villein Tenure
and Customary freeholds, which were granted by the barons to their
tenants. Any disputes arising from such holdings had to be heard by
the Court of the Manor and not in the King's Court as for Free Tenures.
The customary freeholds became known as cothold interests, subse-
quently abolished by the Law of Property Act 1922(4),' although they
may still affect mineral rights today.

A similar interest to copyhold tenure was created by various private
Inclosure. Acts of the 18th century, whereby large tracts of manorial
commons Were subjected to these awards. This policy was encouraged
by Parliament to improve the efficiency of agriculture and husbandry.
The effect of many awards was to allot the surface to the tenants of the
former commons, whilst the Lord of the Manor retained the remainder
i.e. any mineral bearing lands, thus creating what is termed an instru-
ment of severance. Each award should be carefully examined in deter-

(5)

mining the rights of the respective parties

It therefore follows from this brief review that all land is held of the
Crown, except such lands as is retained by the Crown for its own
occupation and enjoymént. Certain statutes have been passed to protect
their interests and the special case of Crown minerals will be also con-

(6).

sidered later

A unique feature of the period under review was the emergence of an
interest in land granted for a term of years, now known as a leasehold
interest. This interest is not classed as real property but as personalty.
In early times any dispossessed leaseholder could only recover his

title if dispossessed by the lessor. Later the law was relaxed to allow

a claim for repossession of the land to be brought against third party
interests in the Courts of Equity. Nevertheless leasehold interests

are still classified as personalty and not realty.
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ownership, albeit tenures, to be the subject of some formal regis-

tration. In the period under review, that is up to 1760, nothing was
done until the Middlesex Registry Act 1708(")
provided for voluntary registration of deeds, conveyances and wills.

was enacted, which

The Registrar did not have to prove the root of title before regis-
tration, although the position was to change considerably, as will be

(8)

shown later

References

18 Edw. 3, ¢c.1 & 2
29 Car. 2, c.3

12 Car. 2, c. 24

12 & 13 Geo. 5, c. 16
see Chapter IVB

see Chapter IVA

7 Anne, c. 20

see Chapter IIIC
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DEVELOPMENT OF LAND OWNERSHIP FROM 1760 TO 1960

A Legislation Before 1925

The interests of land outlined in the previous chapter remained un-
changed until the start of the 19th century, when public concern over

the accelerated rate in which wastes were being enclosed demanded

(1)

and

were replaced by the Inclosure Act 1852(3),

changes in the law. The Inclosure (Consolidation) Act 1801
Inclosure Act 1845(2)
this latter Act demanding a more rigid procedure through Parliament
before awards could be granted. This procedure was consolidated in
the Commons Act 1876(4), and remained in force until overtaken by

Commons Registration Act 1965(5).

A manorial practice of creating customary freeholds (copyhold interests)
was also subjected to legal changes, whereby under the provisions of

the Copyhold Acts 1841(6), 1843(7)
such copyhold interests enfranchised on a voluntary basis. The
Copyhold Acts 18529, 1858(10) ang 1887(11)

the Copyhold Act 1894(12) which provided a programme of compulsory
(13)

and 1844(8) it was possible to have
were consolidated into
enfranchisement. Finally the Law of Property Act 1922 provided
for all copyhold interests to become fee simple interests i. e. freehold
tenure. The enfranchisement of copyholds did not abolish all incidents
of such former interests. An important exception is the respective
rights of the former lord of the manor and the copyholder. It is there-'
fore necessary to investigate carefully each enfranchisement to see if

such incidents have been abolished by agreement and if not, what are
the respective rights of the parties.

The remaining interests in land continued unchanged, namely tenures
of socage, unfree tenure and leasehold interests until the Law of
Property Act 1922(13), by which unfree tenures became free tenures,
hence 'tenures of socage'. This became known as Estates of Freehold,
a term used today, although originally it could refer to any one of four
estates, viz: '

i Estate in fee simple

)
ii Estate in fee tail ) TENURES OF SOCAGE
iii. Estate for life ) _

)

iv Estate pur autre vie

6



Y127 it became a

Under the provisions of the Real Property Act 1845
statutory requirement to prepare a deed for the transfer in title of a
legal estate, and likewise for the granting of a lease of such an
estate. Formal procedures of transferring a legal estate in land
were laid down in the Conveyancing Act 1881(15).

5(16) was one of a series of enactments

The Law of Property Act 192
bringing about a great simplification of land law. This Act converted
all forms of socage of tenure into one, that is estate in fee simple,
today referred to as a freehold interest. The leasehold interest in
land remains as the only other estate which can be created and is now

recognised in the Courts as a legal estate in land.

Returning to the question of registration introduced in the last chapter,
the first attempt to provide a system of establishing a title in land

(17)

was made by the Land Registry Act 1862 which claimed in the

preamble:

"o give certainty to the title to real estate and
to facilitate the proof thereof and also to render
the dealing with land more simple and economical."

Although these ideals were sound it failed to have any real effect. The
Land Transfer Act 1875(18) was the first real step forward in the field
of registration, but due to the non-compulsory element of the Aét it
also failed to make much impact. Compulsory registration was how-
ever introduced by the Land Transfer Act 1897(19) commencing in
London in 1899 and in the rest of the country in 1902. The compulsory
element only applied when a transfer of title was to take place. The
provisions of this Act were incorporated in the Land Registration Act

, the period of wholesale reforms in land law.
Before leaving the subject of registration for the time being it is of
interest to note the establishment of a land registry in Yorkshire in

(21)  yhich

1884 under the provisions of the Yorkshire Registries Act
despite changes brought about in other parts of the country is still in

existence.



B Legislation From 1925

The commencement of this period saw an intense programme of re-
form in land law and whilst it is not the intention to consider all re-
forms in detail it is perhaps useful to emunerate these Acts, viz:

Law of Property Act 1925(16)

Settled Land Act 192522
Administration of Estates Act 1925(23)
Land Charges Act 1925(2%)

Land Registration Act 1925(20)

Ol o W N =

The principal aims of these reforms were to simplify Iand law and
make it less costly to transact land, to abolish antiquated forms of
tenure, to simplify rules for intestate succession, to abolish the dis-
tinction hitherto made between real property and chattels real and
finally to reduce the number of legal estates in land to two, namely

a fee simple absolute in possession and a term of years absolute,
today referred to as freehold and leasehold estates respectively.

The legal estate of fee simple absolute in possession means that the
possessor of such a title has ownership of the land in its full sense
meaning full unfettered enjoyment of the surface of the land, down to
the centre of the earth and up to the sky above (USQUE AD INFEROS
ET USQUE AD COELUM). Such rights are capable of transfer either
by deed or will. Furthermore such rights may be enjoyed provided
they do not interfere with the rights of neighbours or place their

property at risk, as in the case of Rylands v. Fletcher 1868(25).

The legal estate of a term of years absolute is created by a lease out
of a fee simple absolute in possession, and therefore the lessor can

grant the lessee the same right of ownership for a limited period, at
the expiration of which, the estate reverts to the actual owner.

Settlements and Trusts for Sale were affected by the 1925 legislation.
Beforeconsidering the changes introduced it would be prudent to re-

view the position before 1925.



Land has always been considered a sound form of investment. As
lands were allotted to private persons throughout the centuries

either for favours rendered, by sale or enfranchisement, it became
the policy of many families to provide for their immediate and future
heirs by ensuring lands in their possession remained in the family.
This assured a source of income for posterity. This course of action
is known as a settlement which is a legal instrument by which the land
is placed in trust of a member of the family for that members lifetime.
Settlements are classified as Strict Settlements or Trusts for Sale.

Strict Settlements retained the land within the family in a strict order
of succession usually father to eldest son who upon the death of the
father became the holder of the fee tail interest. The rest of the
family at any time was provided for by monies raised in the manage-
ment of the estate, known as rent charges. The holder of the fee

tail interest could not sell the lands in his trust, which sometimes
placed that person in financial difficulties especially with the intro-
duction of Estate Duty.

The Settled Land Act 1925(22) and the Law of Property Act 1925(16)
amended the laws of settlement. As all fee tail interests became fee
simple interests, the holder of such interests under settlement can

sell or lease lands in his possession, provided any monies received

are paid proportionately to the other beneficiaries. Upon the death

of a person holding such a limited title, the executors or administrators
become the trustees and vest the legal estate in the next person

eligible.

Trusts for Sale are resfrictive settlements in that monies received
from the lands forming the settlement have to be apportioned in a
strict way but the trustees are expected to sell the legal estate in such
land as soon as possible. It is however permitted to retain and
manage such lands in trust, until such time as considered appropriate
for sale. Trusts for Sale are therefore usually offered on a voluntéry
basis, although there are circumstances whereby Statutory Sales are
required. Briefly these are the death of a co-owner and the death of

a person intestate(zg).



There are many other aspecis 01 the L.aw 01 Froperty wilcn could be
referred to but these are outside the theme of this study. Having
clarified the main principles of land ownership up to 1925 it is
appropriate to return to the subject of land registration.

The Land Registration Act 1925(20) laid down the procedure and
administrative framework for compulsory registration of title with
real meaning, as each first registration was to be verified by a Land
Registrar. The Land Registration Rules 1925(26) were made to
facilitate this procedure. The compulsory aspect was gradually
applied to various regions throughout England and Wales by Orders

in Council.

The system of registration introduced in Middlesex in 1708(27) re-
mained in force until the Land Registration Act 1936(28) required its
records to become part of the Central Land Registry, but the Yorkshire
land registry has continued in its own right. |

Progress has remained painfully slow and more recent legislation
namely the Land Registration Act 1966(29) requiring compulsory
registration and the Land Registration and Land Charges Act 1971(30)

have only just begun to accelerate the process.

In parallel with the registration of title has been the registration of
incumbrances and land charges. The provision of such registration
was laid down in the Land Charges Act 1925(24), alfhough the Yorkshire
Deeds Register and Local Land Charges Registers are also used for
this purpose, depending on the type of incumbrance and its geographic

location.

The effects of such legislative measures on mineral ownership is
vitally important when studying the effects on land ov}nership in
general. The question of registration of mineral ownership will be

considered 1ater(31).

10
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NORMAL RIGHTS OF MINERAL OWNERSHIP

The rights of mineral ownership have evolved in parallel with the
general law of property over the centuries with the same uncertainty
of origins, hence the importance of the brief historic review of
principal changes brought about by legislation given in the previous

chapters.

Before considering those legal aspects affecting mineral ownership
and rights to mineral resources, it would be prudent to clarify what
is meant in this study by the terms 'mineral ownership' and 'mineral

resources'.

Mineral ownership is taken to mean the ownership of the title in the
legal estates of mineral bearing lands and to include the rights

granted by leases and licences.

A Definition of Mineral and Minerals Resources

Mineral resources are taken to include all the principal minerals in
England and Wales which have been worked or are being worked.
This data is best presented in tabular and graphic form (see

Appendix 1 and 2)

The amounts abstracted depend on many factors such as the advance-
ment of mans knowledge in the various arts and sciences on which are
founded our modern culture and standard of life and therefore as a
consequence minerals have served multifarious needs. It is these
aspects which will be studied, rather than a series of minerals in-

vestigated from a geologists standpoint.
With the advancement of knowledge has come the rapid development

of standards of living in this country and to a lesser extent the rais-

ing of standards overseas especially in the third world countries.

12



43410 ldotl LVWU LCLILUL ITO llavVT oCCll a 1iUCLuUatrlOll 11l 1mp0rtance Ol
some minerals because of these variable factors. Although the
theme of this study is the effects of land ownership on the develop-
ment of mineral resources in England and Wales, one cannot ignore
external factors which have influenced supply and demand.
Reference will be made to such factors if they can be seen to have

affected indigenous resources.

The word 'mineral' can have many meanings and care should always
be taken to qualify its definition by reference to the context in which
it is used. Some statutes have given clear definitions, others have
led to litigation. The Railways Clauses Consolidation Act 1845(1)

s. 17 defines a mineral as 'mines of coal, ironstone, slate and other
minerals'. It is the last three words which have been the source of
litigation in deciding 'when is a mineral not a mineral?' The grey
areas are those substances lying on or near the surface where an
instrument of severance has reserved or excepted minerals. This
severance may have been by mutual consent or it may have been
compulsory as provided for in some enactments which gave certain
surface developers statutory powers of acquisition, such as the rail-
- way companies enjoyed under the provisions of the Land Clauses
Consolidation Act 1845(2) and the Railways Clauses Consolidation
Act 18451, '

Much case law is available on this complex issue such as Great
Western Railway Co v. Bennett 1867(3); Hext v. Gill 1872(4);
Glasgow Corporation v. Farie 1888(5); Midland Railway Co v.
Robinson 1889'%). A1l these cases illustrate the difficulties the

judiciary have had in defining the word 'minerals’.

Some Acts containing definitions of the word 'minerals' are listed

below:

7)

a) Waterworks Clauses Act 1847( s. 18

'mines of coal, ironstone, slate and other minerals'
(NB: Identical to s. 77 of the Railways Clauses Consolidation
Act 1845)

13



L)

c)

d)

e)

1)

g)

h)
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Amendment Act 1883(8) s. 3

incorporates the same definition as ss. 18 of the Waterworks
Clauses Act 1847(7)
The Mines (Working Facilities and Support) Act 1923(9)
Part I s.14

lincludes all minerals énd substances in or under land obtain-
able by underground or by surface working'

Petroleum Production Act 1934(10)
'including mineral oil or related hydrocarbons and natural gas'

Atomic Energy Act 1946(11) s. 18

'includes substances obtained or obtainable from soil by under-

ground or surface working'

War Damage (Public Utility Undertakings) Act 194912 5. 34

'includes stone, clay, sand, gravel, and other natural deposits,
brine, petroleum and any other mineral oil or relative hydro-
carbon and natural gas'

Mines and Quarries Act 1954(13) s. 182

'includes stone, slate, clay, gravel, sand and other natural
deposits except peat'

Opencast Coal Act 1958(14) s.51

'includes stone, slate, clay, gravel, sand and similar deposits'

14
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'includes all minerals and substances in or under land of a
kind ordinarily worked for removal by underground or surface
working, except that it does not include peat cut for purposes

other than sale!

These definitions illustrate a wide range, some of which are concise
and others ambiguous. The difficulty of interpretation which has
given rise to litigation is the qualifying phrase 'and other minerals'
as this leaves it open to interpretation and hence possible litigation.
In the absence of a precise definition recourse is usually made to

its meaning in the vernacular of the mining world, the commercial
world, and among landowners. Thus if a precise definition is not
given in an Act of Parliament it may be construed in its widest sense
within the general context of that particular piece of legislation, as

evidenced in case law.

In the context of this thesis 'minerals' will be taken to mean 'any
substance taken out of the earth by surface or underground abstraction
processes, which has an economic value in its own right'. Any

departure from this meaning will be qualified.

A further classification used is by method of abstraction, although
certain minerals are abstracted by more than one method, namely
slate has been quarried and it has been mined. This distinction
however is important when considering the environmental impact of
mineral extraction. The methods of abstracting the principal min-
erals together with outputs are indicated in Appendix 1 and 2.

B Classification of Mineral Ownership

Unlike mineral resources in many overseas communities the owner-
ship of the major part of mineral bearing land in this country is held
in private ownership. There have been however some important
changes in the past fifty years which have transferred the title in vast
reserves of minerals from the private sector to the public sector.
Nevertheless the major part of mineral resources in this country is
still vested in private ownership.

15
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During the realm of Elizabeth I (1558-1603) this important test

case was heard by the Court of the Exchequer. It was decided

that all minerals beneath the surface of the land were normally

vested in the person who owned the surface, with the exception
. (18)

of Mines Royal .

A precis of the case is given below:

Elizabeth I v. Earl of Northumberland 1568(17)

(19)

Thomas Thurland and Daniel Howsetter, acting on behalf of the

In March 1568, two agents of the Society of Mines Royal , namely
Queen went to procure lands in Newlands in Cumberland for the
purpose of searching for copper ore believed to contain gold or
silver. These lands belonged to the Earl of Northumberland. In
their searches they found and abstracted 600, 000 lbs of such ore
before being stopped by the Earl in October 1568, who challenged
the right of the Queen to authorise such work. '

The case was heard by the Court of the Exchequer in November

1568, presided over by twelve judges, both parties to the dispute
were represented by the most eminent members of the legal pro-
fession. At first the twelve judges agreed that mines of gold or
silver were unquestionably Mines Royal, but a difference of opinion
arose on the question of other metallic ores containing such gold

or silver, i.e. copper ore, tin ore. Initially 9 of the 12 judges
maintained that if gold or silver was found in any quantity such mines
were to be classed as Mines Royal(ls). The 3 dissenting judges
strongly argued the converse viewpoint and said that such other ores
should only be classified as Mines Royal if the value of the extracted
gold or silver exceeded that of the other ores. All judges agreed
that a mine of metallic ore in which no gold or silver was traceable
should not be termed a Mines Royal. The minority group were so
persuasive that eventually all judges agreed that the matter depended
on the intrinsic value of the base metals compared with that of gold
or silver. If a mine be called a copper mine in which gold may be

16
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everything is less than the thing which contains it. This view-
point conformed with those put forward by mining and mineral
experts of that period, namely Georgius Agricola and
Christopher Euceluis. The final judgement was therefore based
on what might seem a rather ambiguous premise, in that a mine -
of copper is one in which any gold or silver present in such

base ores is of less value when processed than the remaining
processed metals. If the converse applies then by definition it

is a mine of gold or silver and not copper.

To resolve the obvious problems created by this definition the
Court found in favour of the Earl of Northumberland, stating
that mines of copper in his lands were not Mines Royal, but
added the proviso that should any gold or silver be found when
extracting the metals in commercial quantities, then revenues
would have to be paid to the Crown for the privilege of working
such minerals.

Abstracts from Plowden's report No. 1816 of this important
case are given in Appendix 3.

The Case of Mines (17) therefore established the important
principle with regard to minerals, that prima facie the subject
is entitled to all substances lying below the surface of the land
in his ownership down to the centre of the earth. This accords
with the legal maxim CUJUS EST SOLUM EJUS EST USQUE AD
COELUM ET AD INFEROS (except mines of gold or silver).
Since the judgement of 1568 there have been other important
exceptions, details of which will be given subsequently.

As with land ownership in general the ownership of mineral
bearing lands could be of two basic types namely 'free tenures'
and 'unfree tenures'. The four basic classes of 'free tenure'
were fee simple, estate tail, estate for life and estate pur autre
vie. The 'unfree tenure' consisting of villein tenure and cust-
omary freehold. This classification was amended by the Law of
Property Act 1925(20) and from 1st January 1926 there remained
only two legal estates of fee simple absolute in possession and
term of years absolute. Today these afe commonly called free-
hold and leasehold interests respectively.

17
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Land in its true sense means surface, subsoil and all sub-
jacent strata down to the centre of the earth, with rights of

air and any natural water conducive to the proper enjoyment of
that estate. From this it can be seen that the owner has the
right to gain access to and abstract any minerals in his land,
using air and natural water as of right in such activities.

The proper enjoyment of ownership‘ of land also includes a
right of support from subjacent and adjacent lands, but this
common law principle applies to land in its'natural state, that
is unburdened by man-made structures. This right cannot be
applied to land burdéned by buildings and structures, (non-
natural state), unless it has been acquired by agreement,

statute or prescription.

Prescriptive rights are acquired by long uninterrupted usage
which in common law is taken as 20 years. Similarly adverse
ownership can be claimed under the provisions of the Limitation
Act 1939'21),

With the development of mineral extraction in this country it
became the practi.ce for the landowners either to sell or lease
the minerals. The landowners were assigning more and more
parcels of their surface estates to their former tenants,
severing the surface from the subjacent minerals. Such trans-
actions are known as 'instruments of severance', and are
vitally important in tracing the respective rights of surface

owner and mineral owner.

Severence is normally associated with the subdivision of land
into horizontal layers, as practiced in the assignment of seams
of coal. There are exceptions however whereby individual
minerals have been severed from the land. The Duke of
Westminister for example has the mineral rights in any lead
found in the Halkin mountains of Wales, which is Crown property.

The Royal Commission.-on Mining Subsidence 1927(22) highlighted
the anomalies and inequalities that exist in this complex aspect of

land ownership.
18
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These are the other legal estates which can be created out of
mineral ownership by the granting of a lease which gives the
lessee a legal interest in all or part of the mineral estates for a
limited period. The lessor cannot grant any rights he himself
does not enjoy. It therefore follows thgat a lessor can only grant
rights to withdraw support if he possesses that right.

Many mining leases provide for the payment of compensation to
owners of surface properties damaged by mining activities pro-
vided they were in existence at the date of the lease. Properties
constructed subsequent to the commencement of the lease will not
receive protection therefore unless such has been acquired by
agreement, statute or prescription.

Nearly all mineral leases allow the lessee to sub-lease subject

to obtaining the lessors prior consent, but in so doing the lessee
becomes the sub-lessor. In the sub-lease the term of years must
not exceed that contained in the head lease and the sub-lessor can-
not grant any rights greater than he has been granted. As with a
freehold interest a leasehold interest can be assigned subject to the
lease containing this provision. The respective rights of the origi-
nal lessor, lessee and subsequent lessors and lessees are subject
to rules of privity of contract and privity of estate.

As minerals are a wasting asset the granting of a lease will be in
consideration of rents and royalties which should reflect the esti-
mated value of the minerals. Such rents and royalties vary in
style and amount, depending on the mineral being worked.. They
may be in the form of a sliding scale, fractional parts of the
product, or flat tonnage rates. A selection of mineral rents and
royalties is shown in Appendix 4.

Mineral leases follow a fairly standard format, the principal
variations depending on whether the mineral is worked on the
surface or by underground methods. The former destroys the
surface albeit temporary in some cases, wWhereby the latter causes
less damage but usually affects a much wider area. The rights of
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guarded when preparing leases. The rights of the respective
parties to a lease are termed liberties.

Some liberties must be expressed and others implied; An im-
portant expressed liberty is that of working by 'outstroke'!, which
means the rights of the léssee to cbnvey 'foreign' minerals
through the lands of the demise, this is termed a wayleave.

This applies to surface works, shafts and underground workings

and frequently the lessee is obliged to pay a rent for this privilege.

iv) Mineral Licences

Licences are frequently used in the granting of rights to abstract
minerals, but these are not instruments granting a legal estate in
property. A licensee therefore has a right granted to him by the
licensor to execute some specific act which would otherwise con-
stitute some infringement of the legal rights of the licensor. A
.licence therefore is not a means of creating an interest in land and
cannot be assigned.' A licence to abstract minerals is termed a
profit a prendre.

It therefore follows that for the period of this study 1760-1960, the
majority of mineral resources (other than Mines Roya1(18)) has
been held in private ownership. The owners of such minerals
whether severed or unsevered have been generally free to dispose
of such interests subject only to the legal constraints existing at
that period. During the 20th century however certain minerals
have been placed in public ownership, e.g. coal and mines of coal
by virtue of.the Coal Act 1938(23), but these exceptions will be dis-

cussed later.

The vast bulk of minerals was therefore to be found in the owner-
ship of the large landowners, even where severance had taken place.
The reason for this was that the minerals were usually retained by
the original landowner and the surface sold in smaller parcels to

his tenants. Usually when minerals have been proved in commercial
quantities the mineral owner has granted leases to the mineral
developer in preference to assigning his freehold interest.

20
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holdings register, which was compiled under the provisions of

the Coal (Registration of Ownership) Act 193 7(24). An examination
of these records show that 95% of coal owners granted leases in
preference to assignment. The register was required for the

assessment of valuations under the terms of the Coal Act 1938(23).

C Land Registration

It is appropriate here to return to the question of land registration, and
consider the effects it had on lands containing minerals in an unsevered
state or in a severed state. '

5(25)

The Land Registration Act 192 gives the following definition of land:

"MT,and" includes land of any tenure, and mines
and minerals, whether or not severed from the
surface, buildings or parts of buildings (whether
the division is horizontal, vertical or made in any
other way) and other corporeal hereditaments,
also a manor, an advowson and a rent and other
incorporeal hereditaments, and an easement, right,
privilege or benefit in, over or derived from land,
but not an undivided share in land, and '"heredita-
ment'" means real property which, on an intestacy
occurring before the commencement of this Act,
might have devolved on an heir; ...... !

From this definition it can be seen that mines and minerals form part
of land and it is important to distinguish between mines and minerals
which have been severed from those which are unsevered.

Despite repeated efforts to enforce it, compulsory registration is still
not completed. Registration of title is only required when transfers of
property take place, so that it will be a considerable time before all
interests are registered. One result of this untidy situation is that

any prospective purchaser may find the parcel of land in which he is
interested has never been registered. The root of title must be proVen
therefore by a protracted search. The procedure of conveyancing in
the past has been either that of unregistered conveyancing or regis-
tered conveyancing. Lands and property situate in a compulsory

area will probably have been registered (depending on the date of
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pulsory area Willl have only been registered voluntarily. This dis-
tinction does not detract in any way from the title, but usually means
- a more protracted negotiation. It also highlights one of the problems
of registfation with regard to mineral bearing lands, which will be

explained subsequently.

Sales and grants of leases of minerals are subjected to the same
statutory controls imposed by the Law of Property Act 1925(20),
Settled Land Act 1925(26), Landlord and Tenant Act 1927(27),4
Agriculture Holdings Act 1948(28) et alia as any other disposition of

interests in land.

The Land Register consists of three parts namely the Property
Register, the Proprietorship Register and the Charges Register,
which are more or less self explanatory titles. The procedure of
registration was formally established by the Land Registration Act
1925(25) and the Land Charges Act 1925(29), as recently amended by
the L.and Registration and Land Charges Act 1971(30).
to be registered are:

The interests

1 Freehold interests
2 Leasehold interests‘
3 Land charges _
In the case of leasehold interests a further explanation is necessary
as not all leasehold interests are registerable even in compulsory
areas. The following cases must be registered however where they
occur in a compulsory area.

a) Every grant of a lease with a term of years of 40 years or more

b) Every assignment of a lease with a life of 40 years or more still
unexpired

c) Every grant of a lease of lesser term than 40 years if the lease
is granted out of a freeholding or superior leaseholding already
registered. This applies whether the land is in a compulsory
area or elsewhere
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Leases with a term between 21 years and 40 years may be registered
at the option of the lessee. Leases of a term of 21 years or less are
not to be registered. This is of interest in the mining context as
many mining leases fall into this category, for example Cornish Setts
commonly prescribe a term of 21 years, as do most Crown leases.

It should be noted that registration of freeholdings and leaseholdings
‘requires a double registration in each case (the vendor and the pur-
chaser, the lessor and lessee respectively), to effect the registration
of title.

Third Party interests under the Act of 1925(25) are classified as over-
riding interests or minor interests and the most important of these are
the overriding interests. There is no requirement to register these
interests because they have an overriding effect. It is therefore in-
cumbent on any purchaser to determine what these are, if any. Section
70 of the Act of 1925(2°)
ownership is that of rights of way. Also certain mineral interests are

lists these and one of importance to mineral
classified as overriding interests such as gold, silver, lead and tin.

An exception to the ruling of overriding interests is any third party

right to mines and minerals. Rule 196 of the Land Registration Rules
1995(31)
to any lands which are subjected to severance of mines and minerals.

requires the Registrar to annotate the register with references

In other words no person can claim a title to mines and minerals unless
there is evidence to that effect in the Register. This would seem to
create a paradoxical situation when considering Section 120 (1) of the
Land Registration Act 1925(25), which states that any mines and minerals
which are severed do not have to be registered in an area declared a
compulsory area by Order in Council, unless the proprietor wishes to

do so.

Rule 196 is important when considering severed mineral interests, as
the Registrar pursues the following guidelines when investigating such

claims:
1  Mineral rights created before 1 January 1898 out of land which

was first registered under the Land Transfer Act 1875(32) are .
deemed to be 'overriding interests’.
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4  Alterl 1 January 10J0 Ollly Inineral rignis created oeiore iirst
registration under the Land Transfer Act 1897(33), are to be
deemed 'overriding interests'.

3 After 1 January 1926 no claim to mineral rights can be con-
sidered as an 'overriding interest'. The Registrar will not
accept a claim as valid if there is no annotation to that effect

in the register.

From the above ‘summary of the rule it would seem that a title in
severed mines and minerals will be judged an 'overriding interest',
either by the date of its creation or by an entry in the register prov-
ing the severance. :

Despite the detailed searches made by the L.and Registrar in first
registering an interest, anomalies and errors have occurred, and

any aggrieved party has a right to rectification of entry. Under the
provisions of Section 82 (1) of the Land Registration Act 1925(25)

there are eight cases which are eligible for rectification, but it must
be remembered that 'overriding interests' do not have to be registered
and, if established, such interests carry a prerogative right over any
registered interest.

Compensation for loss incurred by rectification, or conversely non-
rectification is provided for by Section 83 of the same Act and is of
special importance to mines and minerals. It states that no indemnity
shall be payable on account of any anomaly or error with regard to
mines or minerals unless a note is entered in the Register that such
mines and minerals form part of the whole interest under dispute.
Conversely a note by the Registrar that the mines and minerals are
severed from the lands registered clearly excepts them from any
such claim to title. The situation is open to dispute where severance
has taken place before the date of first registratiori, thus making it
an overriding interest, which does not require registration.

The funding of compensation for valid claims was originaliy intended
to be met by the registration fees but the monies accruing were
transferred to the Treasury to assist in redeeming the National Debt.
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was provided by the Treasury for funding such compensation, but

this was abolished recently under the provisions of Section 1 of the
Land Registration and L.and Charges Act 1971(30).
from then on are to be met by the Land Registrar from a Parliamentary

Any such claims
grant known as the Land Registry Vote.

To summarise this rather complex situation with respect to mines and

minerals it would seem that:

a) Unless expressly severed, mines and minerals will be in the land
registered in toto.

b) Eventually all interests in land will be registered by compulsion.

c) Severed mines and minerals need not be registered even in com-
pulsory areas (Section 120 (1) of Land Registration Act 1925(25) ).

It is therefore a voluntary matter at the present time.

d) To ensure that interests in severed mines and minerals are pro-
tected the Registrar should be requested to annotate affected lands
which have been registered with a note to that effect.

e) Severed mines and minerals are only classified as overriding
interests in certain cases depending on the date of severance and

the date of registration of remaining lands.

f) When severed mines and minerals have been registered the sale
or grant by lease of such an interest is identical to land in toto.
It becomes an independant registerable interest.

g) The owner of land in toto when registered can sell or grant a
lease of all mines and minerals in his est'ate or any part thereof.
Conversely he may retain the mines and minerals and sell or
grant a lease of surface lands in toto or in part.

h) Rectification can be made in the register in matters referring to
mines and minerals, but the applicant will only be able to claim
compensation for such mines and minerals if they have not been

severed.
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in ithe eveni ol an insirument o1 severance neing drawn up for
registered land, two new registerable interests are created,

namely the transferors and transferees.
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EXCEPTIONS TO NORMAL RIGHTS OF MINERAL OWNERSHIP

8(1) whereby it was

Following the decision of the Case of Mines 156
ruled that only mines of gold or silver can be claimed as Mines Royal
in England and Wales, it became evident that subject to the Crown
actually owning the lands all other minerals were deemed to be in

private ownership subject to certain local customs.

A Crown Minerals and Mines Royal

The provisions of the Royal Mines Act 1688(2) stated that no mine of
copper, tin, iron or lead shall be adjudged a Royal Mine, although
gold or silver may be extracted from these metals when processing.
This was further confirmed by the provisions of the Royal Mines
Act 1693(3) which stated that only gold and silver can be classed as
Royal Mines, but His Majesty and his heirs and successors may
claim a share in other ores worked in England and Wales, with the
exception of tin-ore in Devon and Cornwall. The rates of payment
for such ores brought to bank were specified in Section 2 as:

a) Copper ore £16 per ton, washed and made clean
b) Tin ore £2 per ton, washed and made clean

c) Iron ore £2 per ton, washed and made clean

d) Lead ore £9 per ton, washed and made clean

The payment for lead ore was increased to £25 per ton by the pro-
visions of the Crown Pre-Emptions of Lead Ore Act 1815

These pre-emptive rights of the Crown were recently abolished by

the repeal of the above statutes by the Statute Law (Repeals) Act
(5)

1969

Under the Petroleum (Production) Act 1918(6) all property in petrol-
eum was vested in the Crown, and such interests were placed under
the administration of the Board of Trade. This Act was found am-
biguous in its application and was repealed by the Petroleum
(Production) Act 1934(7), in which Section 1 (i) states:
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"The property in petroleum existing in its
natural condition in strata in Great Britain
is hereby vested in His Majesty, and His
Majesty shall have the exclusive right of
searching and boring for and getting such
petroleum."

The Board of Trade was responsible for issuing prospecting and
abstraction licences and in the early years all such licences were
for land based resources.

Under the Atomic Energy Act 1946(8) certain prescribed substances
may by order as provided for in Section 7 be made the subject of

exclusive working rights, together with any ancillary rights necessary

ADDENDUM

Under the provisions of the Atomic Energy Authority Act 1954 (44),
the majority of relevant functions performed by the Minister of
Supply are now the responsibility of the UK Atomic Energy Authority.
The remaining functions are vested in the Secretary of State for
Energy. :

B Manorial Rights

These rights derive from two basic sources, namely copyhold interests
and inclosure awards. These interests in land have already been re-
ferred to and it is only intended here to explain the special significance
such interests may have on rights of mineral ownership.

i) Former Copvhold Lands

By a series of statutes, copyhold interests graduaily became en-
franchised, the final stage being completed by the Law of Property
Act 1922(9). The former copyholder became a freeholder of the
lands in the generally accepted sense. '

Although the mines and minerals were in the possession of the
former copyholder, the lord of the manor retained his manorial
rights to work such mines and minerals, subject to first obtaining
the consent of the former copyholder. Furthermore the lord-of
the manor usually paid half of any royalites received to the former
copyholder. Following the enactment of the Mines (Working
Facilities and Support) Act 1923(10) this fractional part was re-
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auced to one inira. OLccasionaily wnen enirancihisement took
place, either voluntarily or compulsorily, the lord of the manor
retained the mines and minerals with a right to'wofk them un-
fettered by any rights of the former copyholder, which in effect
placed the two parties in the normal common law position of two
separate owners of severed interests. These agreements very
much depended on the customs of the manor.

In Durham it is common to find agreements in which the lord of
the manor had the right to work the mines and minerals without
consent provided he does not let down the surface of the former
copyholder. This allowed for a partial extraction of the mineral,
but any greater extraction required negotiation between parties.
In Northumberland the former copyholder would allow total ex-
traction to take place subject to the payment of proper compen-
sation. In parts of Yorkshire, Lancashire and Wales agreements
can be found giving the exclusive rights of working to the former

copyholder.

It is clear that in the search of title to mineral rights any refer-
ence to former copyhold minerals must be carefully examined as
the rights could vary by manorial custom, although these could
be varied by agreement or by Court Order.

A unique situation arose when 'coal' and 'mines of coal' became
vested in the State by virtue of the Coal Act 1938(11), the Coal
Commission taking over all vested interests from 1 July 1942.
Section 5 (6) of that Act classified former copyhold interests as
retained interests, which therefore required all enfranchisement '
agreements to be honoured. The Coal Commission acquired the
same rights as enjoyed previously by the lord of the manor. These
rights subsequently became vested in the National Coal Board by
virtue of the Coal Industry Nationalisation Act 1946(12). The
certainty of tracing all such manorial agreements has never been
absolute and to expedite the working of such coal, recent changes
were made under the provisions of the Coal Industry Act 1975'(13).
The former copyholders must now claim their title to such rights,
instead of the previous practice of the mineral owner having to
obtain the consent of the former copyholder before working the coal.
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This change in procedure only applies to interests vested in the
National Coal Board and all other mineral owners have still to
follow the procedure of obtaining the former copyholders consent,
unless there is documentary evidence to the contrary.

ii) Inclosed Lands

These are former manorial lands (commons) granted by the lord
of the manor (allotter) to the tenants of the manor (allottees), but
unlike the former copyholders, the allottees have no claim to

title in the mines and minerals. The lord of the manor usually
retained a full title in the minerals with the rights to work them
and lower the surface of the allottees provided he did not unduly
interfere with the commoners surface rights. As the law of

mines and minerals developed so did the number of disputes in-
volving the interpretation of these Inclosure Awards. Many cases
have been referred to the Courts on this vexed question of the
rights to work and lower the surface of inclosed lands. Although
the law has become clearer on these issues it is the responsibility
of both parties to examine closely such Awards so as to determine
their respective rights. Should either party not be satisfied with
these rights and cannot reach agreement with the other party, then
they may apply for a variance of these terms under the provisions
of the Mines (Working Facilities & Support) Act 1966(14)_, as '
amended by the Act of 1974(12),

(16) varied with manorial custom as did en-~

The Inclosure Awards
franchisement agreements for copyhold tenants and all mineral
owners/operators must exercise care in undermining such in-
closed lands. Some Awards were unique in making the allottees
collectively responsible for the cost of any remedial works
occasioned by the working of minerals under the inclosed lands by
the lord of the manor or his successors in title. Part of such an

award is shown in Appendix 5. -

It can thus be seen from the above instances that manorial customs
have created anomalies in the normal rules concerning ownership

of minerals and by their very nature and date will obviously deviate
from contemporary thinking. Nevertheless they are part of the
legal framework within which mineral resources must be extracted.
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This section describes the special rights or privileges enjoyed by

certain mineral workers and which do not follow the normal laws of

ownership. These rights are very ancient and little is known of their

true origin although a strong resemblance can be found in customs

of the lead miners of Derbyshire with those traceable to the medieval

period in Central Europe.

i)

Devon and Cornwall

The origin of the rights of tin miners are obscure but are cer-
tainly pre-Norman and possibly Roman. Recorded history has
established a strong system of self administration by the time

King John granted the miners of Devon and Cornwall free status

in a Charter dated 1201(1?), by which they were freed of vi'lleinage
thus attracting many villeins to become free miners. The

Charter acknowledged the established ancient customs and liberties
of miners, smelters and merchants of tin, and prohibited the sale
of uncoined tin and the transport of any tin outside Devon and
Cornwall without the licence of the Lord Warden.

Edward I granted a revised Charter in 1305(18) which gave the
tinners immunities from the jurisdiction of all Royal and Manorial
Courts except in cases of 'murder, manslaughter or mayhem!.
Therefore all matters affecting the life of the tin miner, both at
home and at work, were referred to the Stannary Court.

In 1338 Edward III changed the hitherto Earldom of Cornwall into
a Duchy, in the name of HRH, the Prince of Wales(lg).
These Charters conferred the rights of tinners to mine for tin and
to dig turves for smelting tin in the commons and wastrels. In
Devon the tinners could exercise this right over inclosed lands,
but the tinners of Cornwall had to seek the landlords permission
in such cases. The smelted tin could be sold by the tinners to
whomsoever they wished, but in return for such privileges they
had first to pay a levy to the Sovereign known as coinage, which
had to be paid initially twice yearly at Midsummer and Michaelmas,
but in later years coinage became due four times a year. Every
Stannary had a Coinage town.
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monarchs, one notable change being introduced by Henry VII in
1508 by a Charter which laid down the revised constitution of the

Stannary Convocation of Cornwall(zo).

The activities of the Stannary Courts decreased throughout the
17th and 18th centuries until the Courts were finally abolished by
the Stannaries Court Act 1836(21). From then on all disputes
were referred to the Vice-Wardens Court or the County Court.
The Vice-Wardens Court became less important and was abolished
in 1896 by the Stannaries Court (Abolition) Act(zz)
disputes were referred to magistrates or County Courts.

, after which

M eanwhile the collection of coinage by officers of the Crown was
discontinued in 1838 by the Coinage Abolition Act(23). The Crown
was compensated for loss of such revenue by an annuity in per-
petuity equal to the average annual sum received in the previous

ten years.

A tinners right to claim an area of land in which he had discovered
tin-ore was known as tin-bounding, which involved physically
marking each of four corners by mounds of turf or stone in the
shape of a quadrilateral, this was termed 'pitching the bounds'. .

Although at first the tinners were able to exercise these rights

quite freely, as time went on many freeholders commenced bounding
their own lands. This required a declaration to be made on oath
before the Stewards Court. Further protection was given to free-
holders of land by the Convocation Act 175 2(24)
tinners to give 3 months notice of their intention to bound certain

which required

lands owned by the freeholder.

The landed gentry were themselves becoming tin-bounders not

only of their own lands but of others and were known as adventurers.

It was the practice for the adventurer to engage miners on tribute
to work the tin-ore and on contract (tutwork) to develop the mine.
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adventurer he had to pay toll tin to the freeholder for that
privilege. This was usually a cash payment being a share of
the proceeds from the sale of washed black tin to the smelters,
but occasionally the freeholder required payment in kind, which

* he then sold to the smelters.

The tin miners engaged on tribute work were required to give to
the adventurer a fractional part of the ore produced by them.
The amount varied depending on the stage of preparation, but
usually specified 1/13th part of white tin (smelted) or 1/9th part
of black tin (unsmelted).

Traditionally tolls and dues in tin mining were paid in kind,
whereas in copper mining it was the practice to pay in cash. -

By the end of the 19th century tin bounding was almost obsolete
and all working rights were the subject of leases (setts). The

term of such leases was by custom 21 years and rents were in
the traditional fractional parts. This is still the custom at the

few mines now operating.

ii) Derbyshire

By ancient custom dating back to at least Roman times lead -

miners have enjoyed certain privileges and freedoms similar to

those of the Cornish miner. Any subject of the Crown is entitled
to enter, search and work lead ores regardless of ownership in

certain lands.

The freedoms may be exercised over lands in the Hundred of High
Peak, in the County of Derby called the Kings Field, and in cer-
tain other parts of the same Hundred; and in a district within the
Soke and Wapentake of Wirksworth or Low Peak, in the same
County, called the Kings Field.

By definition it can be seen that such mines and veins of lead are’

contained in Crown lands (the Kings Field) which interests are

held in trust by the Duchy of Lancaster.
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Hartington, Peak Forest, Tideswell, Crich, Stoney Middleton

and Eyam, "Youlgrave and Litton, in the County of Derby; all

these lands however are in private ownership. Certain freeholds

in Manor of Crich are excepted.

Barmote Courts were established to administer these customary
laws and practices. These consisted of Great Barmote Courts
and Small Barmote Courts, all under the control of a Steward

(a Royal Appointment), assisted by Barmasters and Deputy

Barmasters.

The Great Barmote Court is held once or twice a year depending
upon the locality. The Small Barmote Courts are held at the
discretion of the Steward.

The administration of the Courts in the High Peak area was made
the subject of formal legislation by the enactment of High Peak
Mining Customs and Mineral Courts Act 1851(25); and the remain-
ing areas affected by such rights by the enactment of the Derbyshire

Mining Customs and Mineral Courts Act 1852(26)'

Upon first discovering lead ore the miner must give notice to the
Barmaster, and must also deliver one dish of lead ore extracted
from the vein, known as the 'freeing dish'. Thereafter the
Barmaster must set out two meers, one either side of the point of
discovery (founder). The actual owner of the minerals is entitled
to a third meer co-extensive with one of the flanking meers, which
he may work himself or negotiate with the miner for its sale. -
Further meers may be set out by the Barmaster as and when re-
quired with a maximum of fifty meers for any one miner. A meer
varies in length depending on the Manor involved but ranges from
28 yards to 32 yards. When lead has been worked the miner must
give the Barmaster 3 days notice of his wish to have the ore measured.

Miners are at liberty to enter surface lands for the purpose of con-
structing 'mine works subject to agreement with the Barmaster; and
similarly may dispose of his interest anytime subject to notifying
the Barmaster.
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are still active, with bi-annual sittings in Moot Hall, Wirksworth.

iii) Hundreds of St Briavels

By ancient rights dyating back to Roman times and regulated now
by Statute any person born and abiding within the Hundred of St
Briavels of the age of 21 years or more and who has worked for
one year and one day in a coal mine or iron mine within the said
district are 'free miners' provided they have registered as such
under the requirements of the Dean Forest (Mines) Act 1838(27).

The Hundred of St Briavels contains the Forest of Dean (the bound-
aries of which were defined in the Forest of Dean Acts 1640(28) and
1668(29) ), all of which .are situated in the County of Gloucester,

Part of the surface lands within the Hundreds are in Crown owner-
ship and part in private ownership, but nearly the entire woodlands
of the Forest of Dean are in Crown ownership. Almost without ex-
ception the minerals contained in the Hundreds vest in the Crown
subject to the ancient rights of the 'free miners'.

The Crown interests in the Hundreds of St Briavels are now admini-
stered by the Forestry Commission (formerly the Commissioners

(30),

of Woods and Forests The First Commissipner being the

regal representative, known as the Gaveller.

Under the provisions of Dean Forest (Mines) Act 1838(27); the Dean
Forest (Amendment) Act 1861(31); the Dean Forest (Mines) Act 1871(32)
and three Awards made in 1841 by the Commissioners, 'free miners'
can apply to the Gaveller or his deputy, for the grant of a lease known
as a gale. In return the free miner has to pay galeage (dead rent)

as well as royalties, such charges being itemised in the gale.

Galeage has to be paid on 31st December each year and royalties

on 30th June and 31st December each year.
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birthright and age qualification who may wish to apply for a gale
of a stone quarry provided such a quarry is situated in the Forest

of Dean.

The Gaveller who issues the gales keeps a record of all free
miners (galees) and is empowered to grant gales for coal and
iron in the Hundreds and stone in the Forest. The rights of
allottees in certain inclosed lands and any restriction imposed on
quarry gales by the Quarry Award 1841 must be observed.

The Awards made in 1841 by‘the Commissioners were in effect the
formal recognition of all existing gales and had to be described and
delineated by the Gaveller, and thereafter a proper record had to be
kept 6f all subsequent gales granted.

A private owner of inclosed lands within the Hundreds, but ex-
cluding Forest lands, is entitled to one half of galeage and royalties
paid by the galee.

Before any gale is granted by the Gaveller fourteen days notice must

be given in a local newspaper of the application.

Although all coal and mines of coal were vested in the Coal Com-

mission by virtue of the Coal Act 1938(11)

the rights of the free
miners were protected by Section 43 of that Act. The Forestry
Commission were compensated for loss of revenue, but were re-
quired to continue the administrative duties of the Gaveller. From
1st January 1947 the National Coal Board acquired the interests of
the Coal Commission and the Forestry Commission continues to
administer the coal interests in the Hundred of St Briavels. The
rights of the free miners were protected by the provisions of Section
63 (2) of the Coal Industry Nationalisation Act 1946(12) which ex-

cluded the vesting of such interests in the National Coal Board.

The Isle of Man

All minerals in the Isle of Man with the exception of clay and sand
vest in the Crown under the provisions of the Act of Settlement of
the Isle of Man'33). '
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any clay and sand contained therein. The Crown however reserves
a right of access to other minerals which may be contained in those
lands, subject to the payment of compensation for any damage done
thereby.

D .Foreshore and Offshore Minerals

From time immemorial the major part of the minerals lying on or under
the foreshores of this country has vested in the Crown. The Crown
Lands Act 1829(34) made the Commissioner of Woods and Forests
responsible for the administration of Crown lands and for the collection
of revenues accruing from such interests. No direct reference was

. made to offshore minerals, but it is on the basis of this Act that the
rights of the Crown in subsequent disputes was established. The Act
authorised the Commissioners to grant mineral leases up to a maximum

term of 31 years.

The foreshores are defined as that tract of land around the coastlines
and estuaries of Great Britain that lies between mean high water mark
(HWM) and mean low water mark (LWM), as defined by the Ordnance

Survey.

The minor exceptions to Crown ownership of the foreshores are lands
vested in the Duchy of Cornwall, that is the entire Cornish Peninsula;
lands vested in the: Church Commissioners in the County of Durham

by virtue of the Durham County Palatine Act 1858(35)

, Which provides
for 50% of all rents and royalites to be paid to the Crown and the other
half to the Church Commissioners; lands vested in the Duchy of
Lancaster; lands vested in assignees of Crown interests and any person

proving adverse possession.

The position of Crown ownership in Cornwall was not clearly established
until the matter was referred in 1856 to Sir John Patterson, a judge of
the Queens Bench Division, who acting as arbitrator made an Award on
25 February 1858. TFull details of this Award are given in the Case
Study described in Chapter X.
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1  All minerals which lie beyond Low Water Mark around the main
coastline of Cornwall, excluding any such minerals which lie
beneath any estuaries or navigable rivers, shall vest in the Crown..

2  All minerals which lie under the foreshores delineated by HWM
and LWM vest in the Duchy of Cornwall, including those within

coastline estuaries and tidal rivers.

3 The Crown is to have access to its offshore minérals through the
lands of the Duchy and other land owners.

This Award was closely followed by the Cornwall Submarine Mines Act
1858(36)
over demarcation of HWM and LWM gave rise to further disputes between

which made the provisions of the Award statutory. Anomolies

the Crown and the Duchy and the matter was again referred to arbi-
tration in 1866. The arbitrator was Sir John Coleridge, a Judge of the
Queens Bench Division who gave his award in 1869. This was virtually '
a recital of the provisions of the Act of 1858 except it made the LWM

at Spring Tide the demarcation line to be used in fixing the limits of the

Crown interests offshore.

Meanwhile the Crown Lands Act 1866(37) made the Board of Trade re-
sponsible for the management of any Crown lands forming the fore-
shores of Great Britain and sea-beds lying beyond LWM up to a point
3 miles therefrom, termed territorial waters.

The extent of Crown rights to offshore minerals remained obscure until
the 20th century, but offshore working developed in the late 19th century
mainly in the coalfields of Durham and Northumberland. A lease was
granted by the Crown in 1880 to the Earl of Lonsdale extending the

limit from 3 miles to 10 miles, the question of zonal limit was therefore
still not clear.

The Crown Lands Act 1873(38) in the meantime had allowed the Board
of Trade to grant leases of up to 63 years duration.
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affecting the Crown was made by the Petroleum (Production) Act
1918(6), subsequently repealed by the Act of 1934(7). These Acts
vested all property in petroleum in the Crown, whose authority was
delegated to the Board of Trade.-

| Section 1 (i) of the Act of 1934(7) clearly states the right to petroleum
in strata in Great Britain be vested in the Crown, which includes by
inference the foreshore and offshore up to the limits of territorial
waters.

After the discovery of oil offshore in Venezuela in 1935, the United
States passed legislation through the Senate in 1937, vesting in them

all rights to offshore deposits along their coastal states. Great
Britain proved an extension of the same oil field off the coastline of
Trinidad and entered into an International Treaty with the USA in 1942,
In 1945 the USA introduced the concept of the continental shelf, claim-
ing Sovereignty in all minerals found on and under the sea-bed of the
shelf abounding that nation. This concept was accepted as International
Law in 1953.

An International Law Commission set up under the auspices of the
United Nations, consisting of 22 member nations including Great
Britain defined the continental shelf as that zone lying beyond the
territorial water limit of 3 miles up to a point at which the depth of
water does not exceed 200 metres. This depth limit can be increased
if exploitation of natural resources is feasible. All coastal states
enjoy full sovereign rights within the zone formed by their coastlines
and the depth limit.

In the North Sea there are areas of water between countries where the
depth limit is not reached and to clearly define national rights a median
has been drawn between the various countries bordering the North Sea.
Although the Petroleum (Production) Act 1934(7)
include land based licences and territorial waters, it was felt desirable

could be interpreted to

to provide for licences in waters lying inside the continental shelf zone.
The Continental Shelf Act 1964(39) was enacted therefore to provide a
means of controlling all mineral development within the zone of the
shelf vested in Great Britain. Section 1(i) of the Act states:
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outside territorial waters with respect to the
sea-bed and subsoil and their natural resources
except so far as they are exercisable in relation
to coal, are hereby vested in Her Majesty."

The exception of coal was in conformity with the exclusive rights
vested in the National Coal Board by virtue of the Coal Industry
Nationalisation Act 1946(12), Section 1 (i).

The National Coal Board (Additional Powers) Act 1966(40), Section
1 (i) grants the National Coal Board the following rights:

'""to search and bore for and get petroleum in the
sea-bed and subsoil of the territorial waters of
the United Kingdom adjacent to Great Britain and
of any area for the time being designated under
Section 1 (7) of the Act of 1964."

The licensing administration is governed by the Petroleum (Production)
Regulations 1966(41)
down in the Petroleum (Production) Act 1934(7) and the Continental
Shelf Act 1964(39),

» Which covers the statutory requirements laid

The Act of 1934(7) only provided legislation for a particulér substance,
that is petroleum. Furthermore the Act of 1964(39), only provided
legislation for natural resources beyond the 3 miles limit. The
Mineral Workings (Offshore) Installations Act 1971(42) has now clearly
vested in the Crown all natural resources lying beyond Low Water
Mark and terminating with the seaward limit of the Continental Shelf.

A confirmation of these rights is given in the Mineral Exploitation and
Investment Grants Act 1972(43), Section 1 (i) of which.states that
contributions will be made in respect of expenditure incurred on search-
ing for, or in discovering and testing mineral deposits in Great Britain
or in the sea-bed and subsoil of the territorial waters of the United
Kingdom adjacent to Great Britain or in that of any area for the time
being designated under Section 1 (7) of the Continental Shelf Act 1964(39).
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THE MINING CODE

ADDENDUM

MINING CODE

- In this chapter the term 'Mining Code' is used SENSU LATA and not
SENSU STRICTA as is usual in Acts of Parliament. v

Parts of certain statutes are known to the mining profession as the
'Mining Code', but this term does not appear in any statutes of the
United Kingdom or subsidiary legislation derived therefrom.

surface; what constituted a mineral was not always clear and was the

source of litigation on more than one occasion.

Each Canal Act must be carefully examined to determine the exact
rights of the respective parties and what mining code provisions may

have been incorporated.

There have been many cases before the courts concerning the various
rights and liabilities of the respective parties concerning workings
approaching canals. Examples of some of these cases are summarised
below. '

a) Dudley Canal Navigation Co v. Grazebrook 1830(1)

The mineral owner had served a notice of approach as required by
the Mining Code provisions of that private Act. The canal company
ignored the notice. The mineral owner proceeded to work the mines
in a proper and customary manner and in so doing damaged the

canal.

The court held the mineral owner to be within his rights to work as
he had not received a counter notice (a notice to treat) from the canal
company, but he was held to be liable for the damage caused to the

canal.
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b)

c)

d)

" Cromford Canal Co v. Cutts 1848

Stourbridge Canal v. Wheeley 1831’

Certain important principles of law highlighted in this ruling

were:

a) Canals having been made by virtue of a statutory enactment
enjoy rights no more and no less than those specified in that
Act.

b) Any ambiguity in definition should be giver; to the benefit of
the public (including the mineral owner) in preference to the

canal company.

c)‘ Unless minerals are excepted they pass with the surface to

the canal company.

d) If retention of support (subjacent and adjacent) is essential for
the proper functioning of the canal the courts should grant in
favour of the canal company, otherwise the Act would be seen
to be aborted. ‘

(3)

The respective rights of the parties upon the serving of a counter
notice by the canal company were in dispute.

The judgement held that it was a dual responsibility of canal owner
and mineral owner to ensure the canal was not damaged by mining
and similarly to ensure the mines were not endangered by the canal.
The two parties should mutually agree to leave adequate support in
return for adequate consideration. It was further ruled that the
compensation payable for minerals subjacent to the canal was a
mandatory payment, but compensation for those lying adjacent was
a discretionary one.

Birmingham Canal Navigation Co v. Dudley 1862(4)

The private Act prescribed a distance of 20 yd for tunnels and 12
yd for canals for notices of approach. The mineral owner had
claimed compensation for minerals sterilised by counter notice on

the above prescription, but the canal company were only prepared
45
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" London North Western Railway Co v. Evans 189

to pay Inollles pPbased Ol e lg ya dlsiance.

The court held that compensation must be paid on the basis of 20
yd and 12 yd respectively as specified in the Act.

5(5)

The canal in question had been constructed under the provisions
of a private Act in 1754, the canal company acquiring such lands
necessary subject to compensating the affected land owners. In

assessing compensation no reference was made to minerals.

Subsequently the minerals were worked and caused damage to the
canal. The canal company sought an injunction to restrain further
working and compensation for the unauthorised working.

The Appeal Court held in favour of the canal company on the pre-
mise that nothing in the private Act indicated the exception of
minerals, thus the minerals were acquired with the land. The
actions of the mineral owner had been contrary to the intention of
the private Act, that is the provision of a means of transport by
waterways.

/

Ilkeston Collieries Ltd v. Grand Union Canal Co 19468)

The right of support provided by minerals inside and outside the
area of protection were challenged in this case. '

The court ruled that the private Act clearly provided a Mining
Code provision in substitution for any common law rights for those
minerals lying inside the area of protection. No such substitution
was applicable for those minerals lying outside the area of pro-

tection.

General Comment

The liability of mineral owners/operators when approaching canals has

not changed throughout the centuries. The provisions of the private

Acts with regard to the Mining Code must be the basis of determining

the rights of the parties involved. There has been one exception to this

general provision, this being an agreement made between the National
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regard to underground coal workings approaching all canals and inland
waterways was standardised throughout the country by this agreement.

The Canal Acts made the first major impact on the common law rights
of support in a statutory sense, although the various items referred to
in the selected cases illustrate the general uncertainty which has

existed over the years.

B Railway Acts

With the advent of railways in the early 19th century transport by in-
land waterways began to decline in favour for the more flexible rail-
way system which rapidly expanded in the period 1840-1880 (see
Appendix 6). The result was a transfer of freight from waterways to
railways, although the major canal networks remained competitive well

into the 20th century.

i) Railway Acts before 1924

The railway cofnpanies were granted statutory powers for the con-
struction of their works. Some of the earlier railways were con-
structed under the provisioné of Private Acts, but the major net-
work was developed by provisions contained in the Railways Clauses
Consolidation Act 1845(8) and the Land Clauses Consolidation Act
1845(9). The former Act was the one instrumental in the actual
construction of railways and the latter was an enabling Act covering
such matters as statutory powers of acquisition and assessment of
compensation for acquired lands. It was hoped at that point in time
to reduce the litigation and anomalies which were already in evidence
in the case of canals. The Railways Clauses Consolidation Act 1845(8)
although no longer applicable to railways is incorporated in some
other enactments and is therefore still applicable.

The Railways Clauses Consolidation Act 1845(8) contained specific
provisions with reference to mining operations near railways.

These provisions became known as the Mining Code. This Code was
modelled on some of the more erudite canal Acts and incorporated
certain points clarified by litigation arising from these Acts.
Disputes followed however and some of the points arising therefrom

are now quoted:
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~Pountney v. Clayton 1883

The plaintiffs claimed rights to withdraw support from rail-
way lands, but the railway company contested such claims
on the grounds of presumptive rights.

The Court held that the railway company was in no superior
a position to any other surface owner. They only enjoyed a
common law right of support to land in its natural state pro-
vided that right had not been surrendered previously. Should
the railway wish to retain support they had to purchase it un-
less they could prove that they enjoyed this right by title.

(11)

The rights of third parties who had acquired surplus lands
from the railway company subsequent to the construction of the
railway was the point in question.

It was held in Court that the railway company had never enjoyed
a right of support for any of the severed lands and therefore

could not assign parts of that land with such a right.

Midland Railway Co v. Robinson 1889(12)

The railway company acquired lands for the construction of a
railway from the defendant who also owned adjacenf lands from
which minerals were being worked. Subsequently these work-
ings approached the railway and a notice of approach was
served by the defendant (not the mineral extractor). The
workings consisted of a quarry extracting ironstone and lime-
stone ranging in depth from 6' to 60'. The railway company
argued that the minerals in question were not excepted but were
part of the acquired estate. The common law rights of support
could not therefore be set aside by the Mining Code. Further-

more the notice of approach was claimed to be invalid.
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The Court held that the minerals in question were excepted
and could thus be worked, subject to the provisions of the
Mining Code 1845. The notice was valid although served
by the mineral owner and not the mineral worker.

Eden v. London North Eastern Railway Co 190713

Two important principles were established in this case, viz.

1 Any consideration paid by the railway company was for
a right of support and not an acquisition of the minerals
left unworked '

2 Such consideration should be based on tonnage sterilised
multiplied by the net value of proceeds less cost of work-

ing.

London North Western Railway Co v. Howley Park Coal and
Cannel Co 1911¢14)
Howley Park Coal and Cannel Co v. London North Western
Railway Co 1913¢!®)

and

This case is the most important test case in the history of the

Mining Code as it affects railways.

At the first hearing the railway company challenged the rights
of the colliery company to withdraw support from their works
under the provisions of the Mining Code of 1845, on the grounds
that they had acquired an upper stratum to afford support to the
railway. Furthermore they claimed a presumptive right of
support from adjacent minerals lying outside the area of pro-
tection.

The two basic questions were:

1  Does the acquisition of a stratum near to the surface pro-
vide absolute support to that surface?

2 Does the common law of right of support given by minerals
which are adjacent to the area of protection still apply?
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f)

g)

| f) Great Western Railway Co v. Bennett 1867
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(186)

g) New Moss Colliery Ltd v. Manchester Corporation 1908(17)

h) Lord Gerard v. London North Western Railway Co 1895(18)

i) Dixon v. Caledonian and Glasgow and South Western |
Railway Co 188019

The judicatures comments on the relevance of these cases is
now summarised under their respective titles.

Great Western Railway Co v. Bennett 186 7(16)

The plaintiffs claimed they had the rights to withdraw support
from the railway lands, but the railway claimed presumptive
rights of absolute support.

The Court held that the railway company was in no superior a
position to any other surface owner in that they could only claim
common law rights if they had never been surrendered. Should
the railway wish to retain support they had the right to do so
under the Mining Code of 1845.

New Moss Colliery Ltd v. Manchester Corporation 1908(17)

In 1878 the Corporation puréhased an upper seam of coal called
the Stone Coal in which they held the fee simple interest. The
Corporation subsequently contested the rights of the colliery
company of withdrawing support from their lands under the
provisions of the Mining Code. They maintained they had a
common law right of support from subjacent and adjacent min-
erals and furthermore had purchased the Stone Coal to ensure
that support was retained.

The Court held that the colliery company were legally entitled
to work and withdraw support under the provisions of the Mining
Code, pointing out that the acquisition of a stratum offered no
absolute right of support if it had not been acquired with that
stratum.
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The judgement in this case concerned the substitution of
common law rights and verified the Great Western Railway‘
Co decision of 1867.

The Court further ruled that the compensation to be paid to
the mine owner upon receipt of a counter notice should be
payable immediately and should include the value of adjacent
minerals sterilized which lie outside the area of protection
prescribed by the Mining Code.

Dixon v. Caledonian and Glasgow and South Western Railway

It was ruled in this judgement that a counter notice could be
served at any time after receipt of the notice of approach.
The railway company were however exposed to the risk of
some of the proposed workings taking place if the counter
notice was delayed unduly. Such workings would be deemed
authorised if carried out in a proper and customary manner.

Returning to the Howley Park case a judgement was given in
1911 in favour of the railway company. The colliery company
appealed but the judgement in 1913 was again in favour of the

railway company.
In their summary the Appeal Judges made the following points:

1 The railway company could not claim absolute support
from a stratum of mineral

2 The common law rights which existed from minerals lying
outside the area of protection were not set aside by statute.
Therefore the mineral owner had no legal right to withdraw
adjacent support by working minerals outside the area of

protection

3 Once the time limit prescribed in the notice of approach
procedure had expired, the mineral owner was at liberty to
work the proposed mines as authorised workings until a
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- The mineral owner was judged therefore to be entitled to work
inside the area of protection provided he did not withdraw
support from the surface works of the railway when working
minerals outside the area of protection.

The judgement created many anomalies, the principal ones

being:

a) The railway company was not legally entitled to a notice
of approach until workings were approaching the statutory |
limits, i.e. 30 days notice of workings being within the
prescribed distance or 40 yd if no distance is prescribed

b) The mineral owner could not work the minerals outside the
area of protection which would affect the railway, if the
railway company enjoyed a common law right of support

from them

c) Damage due to the withdrawal of such adjacent support
could take place to the railway without any liability on the
mineral owner if the latter had a legal right to do so

d) The railway company could exercise no powers over the
working of minerals outside the area of protection, such
workings not coming within the provisions of the Mining Code.

These anomalies presented both parties with problems seem-
ingly beyond solution. Much parliamentary lobbying followed this
decision, culminating in a new Mining Code being incorporated

in an enactment titled the Mines (Working Facilities and

Support) Act 1923(20). Part II of the Act repealed the Railways
Clauses Consolidation Act 1845(8) so far as railways were con-
cerned. Sections 78 to 85 of the original Act were replaced by
Sections 78 to 85E contained in Section 15 of the Act of 1923(20).
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ii)

‘I'he cases arising under tiie provisions o1 ine nailways
Clauses Consolidation Act 1845(8) were argued initially
with reference to those disputed under the provisions of the
private Canal Acts. They illustrate the uncertainty of the
judicature in the knowledge of such technical matters as
cause and effect of mining subsidence. With hindsight one
can appreciate the rather strange reasonings put forward by
learned counsel when read in the context of the knowledge of
subsidence engineering in the late 18th and 19th centuries.

With the advancement of knowledge of subsidence engineering
it became obvious that 'notice distances' of 20 yd or less as
quoted in some Canal Acts were grossly inadequate. Damage
would be taking place well before a notice of approach was
due to be served. ' |

Mines (Working Facilities and Support) Act 1923(20)

From 1st January 1924 a new Mining Code was introduced for rail-
ways and was a direct consequence of the Howley Park case(ls).

It was to be applied to all railways constructed after the commence-
ment of this Act and would also apply to all railways previously
affected by the Act of 1845, provided no distance had been pre-
scribed in the actual agreement other than that of 40 yd. Although -
the Act of 1923(20) eliminated many of the disputed points hitherto
discussed, it gave rise to further litigation as two further cases

will illustrate.

a) London North Eastern Railway Co v. Hardwick Collieries Lid
(21)
1935

The plaintiffs were contesting the amount of compensation claimed -

by the colliery company. The basis of the claim was with
reference to Section 85B of the Act of 1923(19)
for the full rate of compensation for the total area of protection.

, Which provided
The colliery company claimed certain preferential rights ante-

cedent to the acquisition of the surface lands by the railway

company.
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The Court ruled in favour of the railway company as it was
proved that the original rights claimed by the colliery
company had been surrendered when the original lease was
renewed, which was subsequent to the acquisition by the rail-

way company.

b) London North Eastern Railway Cov. B A Collieries Ltd
1945(22)

The plaintiffs disputed the amount of compensation claimed
under Section 78A of the Act of 1923, contending sums of
money would have had to be paid under Section 79A to the rail-
way company if a counter notice had not been served. Such
monies should be set off against the gross compensation being
claimed by the colliery company.

The case was ultimately referred to the House of Lords who
found in favour of the plaintiffs, thus establishing the principle
that anticipated costs of subsidence damage should be taken in-
to account in assessing compensation for sterilisation.

Water Acts

Waterworks Clauses Act 1847(23)

In keeping with industrial development the needs of suitable water
supply for industrial and domestic growth were appreciated in the
early parts of the 19th century. The Waterworks Clauses Act
1847(23) was passed to standardise a procedure for the provision
and maintenancé of adequate supplies of water. In a similar Way
to railways the advisability of providing machinery for the acqui- |
éition of suitable lands for water undertakings was realised as
necessary, including a means of negotiation between water under-
takings and mineral owners. |

Sections 18 to 27 prescribed such a Mining Code. This remained
in force until it was repealed by the Water Act 1945(24), which in-
corporated a slightly amended Mining Code. Over this period of

“nearly one hundred years many disputes were referred to Court

which extended the case law on the subject of rights.
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a)

b)

c)

Glasgow Corporation v. Farie 1888(25)

The corporation had bought surface lands for the construction

of waterworks from a landowner who was working brickclay

in adjacent land to a depth of 20'. Subsequently the landowner
served a notice of approach under Section 22 of the Act of 1847(23)
in the belief that he could either work the minerals or be com-
pensated for loss of minerals. The corporation contested such
rights arguing that clay was not a 'mineral' and was therefore

not excepted from the assignment.

The Court judged in favour of the corporation ruling that clay
was not a 'mineral' but formed part of the upper soil and as
such could not be the subject of a claim for compensation for

loss of minerals.

Consett Waterworks Co v. Ritson 1889(26)

The point in dispute was whether minerals were or were not
excepted. It was established by the defendants that the lands
acquired by the waterworks were part of surface lands formerly
allotted by an Inclosure Act. An investigation had proved that
the minerals were vested in the lord of the manor.

The Courtheld the Award to be valid and hence minerals were

excepted.

Manchester Corporation v. New Moss Colliery Co Ltd 1906(27)
and
New Moss Colliery Co Litd v. Manchester Corporation 1908(17)

The corporation had bought two parcels of adjacent land, the
yellow land with minerals excepted and the pink land with .
minerals included, each parcel had been in different ownership.
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land. The colliery company was working a seam of coal
under the yellow land and served a notice of approach on the
(23) Tpey
received no counter notice and therefore proceeded to work

corporation under Section 22 of the Act of 1847

in a proper and customary manner but in so doing withdrew
adjacent support from the waterworks.

The point at dispute was whether the colliery company had
the right to withdraw adjacent support from the pink land by

"working a seam of coal under the yellow land.

The original judgement held that the Act was considered to

set aside any common law rights the surface owner may have
enjoyed hitherto, so as to allow the water undertaking the
right to construct the waterworks. The mineral owner simi-
larly had the right to work his minerals or be compensated for

the loss thereof.

The Court of Appeal reversed this judgement and ruled that.

the pink land enjoyed an absolute right of support. The mineral
owner had removed some of the adjacent support rélying upon
the Mining Code contained in the Act of 1847(23).
was not legal and therefore the colliery company was liable for

This action

all damage caused.

Wath upon Dearn UDC v. John Brown & Co Ltd 193628

The waterworks were constructed on surface lands acquired
from the heirs of allottees under an Inclosure Act, which gave
the lord of the manor the mines and minerals.

. The colliery company gave a notice of approach under Section

22 of the Act of 1847(23).

they proceeded to work inside the area of protection in a proper

As no counter notice was received,

and customary manner, eventually causing damage to the water-
works. The water undertaking argued they had a common law
right of support and therefore did not recognise the notice of
approach.
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there was no evidence to say the common law right of support
had been surrendered and therefore the colliery company had

no rights to withdraw subjacent or adjacent support. It had been
argued in the Howley Park case, that although the Mining Codes
of 1845(8) and 1847(23) were generally common, there was a
distinctive variance expressed in Sections 22 and 23 of the
latter Act. The words 'as if this Act and Special Act had not
been passed' were significant as the fespective parties in the
absence of a counter notice were bound by common law rights.

ii) Water Act 1945

The Mining Code provisions of the Act of 1847(23) were incorporated
in this repealing Act with very slight amendments, these being the
scale of the statutory plan of waterworks etc and the location of

such plans for public inspection.

D Public Health Acts

Industrial growth was accompanied by changes in patterns and standards
of accommodation although these social changes tended to lag behind the
industrial changes. The first major step forward with respect to im-
proving living standards came with the Public Health Act 1875(29), which
demanded a proper system of sanitation in the cities and principal town-
ships. This Act incorporated the Mining Code provisions of the
‘Waterworks Clauses Act 1847(23)
cases illustrate some of the points disputed in the Courts as a consequence
of this Act. | '

without amendment. The following

a) Dudley Corporation v. Earl of Dudleys Trustees 1881(30)

The defendants claimed under the provisions of the Act of 1875(29)

that the construction of sewers at the surface immediately sterilised
any minerals lying subjacent and adjacent to that sewer and there-
fore compensation should be immediately forthcoming.

The judgement was in favour of the defendant which placed all local
authorities in an impossible position financially.
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i) As a consequence of this ruling the Act of 1875(29) was
amended requiring compensation to be negotiated only when
mineral workings were planned to take place and the local
authority wished to acquire support. The amended title, the
Public Health Act 1875 (Support of Sewers) Amendment Act
188 3(31)

the amendment. The Act is applicable to all sanitary works,

, although cumbersome reflects the reasoning behind

which include all sewage, drainage, lighting and water supply

services.

ii) Certain interests of water undertakings and local authorities
came within the provisions of the Mining Code of the Act of
1847(23) and the Act of 1883. The Water Act 194524
the Act of 1847, therefore any sanitary works constructed after
1st October 1945 are governed by the Mining Code of the Act of
1945. All those constructed before that date however remain
the subject of the Act of 1883(31),

repealed

Newcastle under Lyme Corporation v. Wolstanton Ltd 1947(32)

The corporation had constructed gas pipes in lands not in their
ownership under the statutory powers of a public authority. The
c‘olliery company claimed to have special rights vested in them by
custom of the Manof of Newcastle under Lyme. These rights were
to work, lower and damage the surface without liability for com-
pensation and were challenged by the corporation in 1940. The
Court ruled in favour of the corporation, with the result that the
colliery company had to obtain a Working Facilities Order in 1943.

Under the provisions of the Order the colliery company worked
under the gas pipes and damaged them. The local authority sued
the colliery company for a breach of the Mining Code contained in
the Amendment Act of 188331,
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‘i1nhe submilssion ialled because tihe local autnority nad not com-
plied with Section 3(3) which requires a plan of the sanitary works
to be maintained by the local authority. The claim by the local
authority of a breach of common law rights of support also was
rejected. The Court ruled that the Mining Code provided a means

of preventing workings by the service of a counter notice.

Bolsover UDC v. Bolsover Colliery Co Ltd 1947(33)

The local authority challenged the validity of a notice of approach
served by the colliery company in that it did not specify in which
seams workings were to take place. The colliery company re-
sponded by claiming that the local authority had failed to keep a
plan of their works.

The Court found in favour of the colliery company ruling that the
notice of approach was a valid one, but pointed out that the statutory
plan referred to was required only to show 'buried works' and not
surface works, so that in this case no plan was required.
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STATUTORY ACQUISITION OF WORKING RIGHTS AND RIGHTS OF
SUPPORT

A Working Rights and Ancillarvaights

The Mines (Working Facilities and Support) Act 1923(1) consisted of
two parts, and so far reference has only been made to Part II which
deals with the Mining Code primarily affecting railways. Part I of

the Act provided a legal procedure to be followed by pérsons who may
be working minerals, own minerals or whose property might be
affected by the working of minerals. This part of the Act was subject
(2) but then re-
mained in force until it was repealed by the Mines (Working Facilities
and Support) Act 1966(3). This Act has been supplemented by the Mines
(Working Facilities and Support) Act 19744,
excepted from these provisions are coal and peat cut for purposes

to a slight amendment by the Mining Industry Act 1926

The only minerals now
other than sale.

Part I of the Act of 1923(1) provided for the first time a means by which
persons with varying interests in minerals or surface lands supported
thereby, could acquire certain rights. The principal criterion in
deciding such issues was what was deemed to be in the "National Interest".
The courts have generally interpreted this as being '"that which provides
the greatest good of the greatest number' as quoted by MacKinnon, J.

in Consett Iron Co Ltd v. Clavering Trustees 1935(5). Disputes which
arose under the various Mining Codes, some of which have been refer-
red to, were establishing legal maxims and dicta. Inevitably the vast
majority of cases involved the extraction of coal seams. These legal
rulings have general application although there have been statutes to
nullify them in special cases, such as the subsidences caused by brine

pumping in Cheshire.

Because of the increase in disputes a special body was set up under the
provision of the Railway and Canal Traffic Act 1888(6) known as the
Railway and Canal Commission. All disputes arising under the various
Mining Codes were referred to the Board of Trade for consideration and
if a prima facie case was considered to be established it was referred

62



to the Commission. This body continued until its abolition in 1949""’.
All references are now made direct to the Chancery Division of the
'High Court.

The first case to be brought before the Railway and Canal Commission
under Part I of the Mines (Working Facilities and Support) Act 1923(1)
was the Nunnery Colliery Co v. John Brown and Others 1924(8), and

hence proved to be an important test case. The main points in dispute

were:

i) Reserves of coal lay adjacent to the existing workings and the
colliery company wished to obtain a lease of such coals which were
owned by John Brown and Others.

ii) Despite assurances that damage would not occur to the surface be-
cause of the proposed method of working (partial extraction) the
owners of the coal would not grant a lease.

iii) The colliery company argued that all methods to acquire working
rights by agreement had failed, and that the reserves of coal were
valuable and it should be worked in the National Interest.

iv) The surface owners claimed that a common law right of support
existed and that the manufacture of steel and ancillary processes '
carried out in their works were also of National Importance and
must be protected from damage.

The judgement given by Sankey, J. on behalf of the Commissioners
was in favour of the colliery company, but no costs were awarded to

either party.

The Order granted to the colliery company the rights to work certain
areas of coal subject to only a partial lowering of the surface which
was to be controlled by a specific method of working the seams of
coal, that is by partial extraction.

Sinice that date there have been many references to the Railway and
Canal Commission (and the High Court) which have proved the necessity
of this particular Act. Such proceedings are however protracted and
costly (see Chapter IX).

63



Altlodgll Falt L 06 Ule AcCt - 1s Ollell assoclated wilill ine acqulsiiion
of rights to search for and work minerals, an equally important part
is that concerning the acquisition of ancillary rights without 'which
the minerals in all probability could not be worked. .Such rights in-
clude rights to let down the surface, rights of airway, shaftway and
wayleave, rights to occupy surface lands.

The acquisition of working rights and ancillary rights require the
applicant to establish that it has not been possible to acquire these
rights out of Court due to one or more of the reasons listed in Section
3 of the Act(l), for example persons with powers to make a grant are

too numerous or have conflicting interests.

The right to compensation and its amount is determined by the Court.
In the acquisition of working rights and ancillary rights this is usually
in the form of rents and royalties for the working of minerals and
occupation of lands. A right to let down the surface however is usually
conditional on the surface owners being compensated for any damage

to their property. It therefore follows that compensation will only be

paid if and when damage occurs.

B Rights of Total or Partial Support

Although land in its natural state enjoys a common law right of support,
it is not unusual to find the surface and minerals in different ownership,

especially in mining areas.

The Mines (Working Facilities and Support) Act 1966(3) allows any
person who has no right of support because of an instrument of sever-
ence executed in the past, with the facility to apply to Court for a
restoration of that right either in total or in part. Section 7 of the Act
of 1966(3) sets down the procedure to be followed by the parties. The
onus is on the surface owner to establish that his property should be
protected against total or partial subsidence. It must be proved that
the value of the property and its importance to the Nation exceeds the
value of the minerals which would be sterilised if a support order be

granted.

64



ANolllially Lulliptiiogllijir Wit Maed s e MR IEsE HJ Rt EEsaEe e w e e
the mineral owner for sterilization of reserves, but there are statu-
tory exceptions to this ruling. Under the provisions of the Coal Act
1938(9) Part II 2nd Schedule Paragraph 6, persons whose property is
situated in the notice area can apply for a Support Order under Section
7 of the Mines (Working Facilities and Support) Act 1966'3), If
successful the applicant will not be required to pay compensation to
the National Coal Board. The Coal Act 1938'%) Part II 2nd Schedule
has now been replaced by the Coal Industry Act 1975(10) Part IT 1st
Schedule, but the provisions concerning the acquisition of Support

Orders remain unchanged.
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STATE CONTROL OF MINERAL OWNERSHIP AND MINERAL
RIGHTS '

A Introduction

By 1760 the only minerals which were not generally in private owner-

/(1) (2).

and Crown minerals Certain parts

(3).

ship were the Mines Roya
of the country were subject to special rights and privileges

This chapter explains how some mineral resources have been acquired
by the State and how the interests of the public have been safeguarded.

B Coal Mining Interests

The coal mining industry has been the biggest single mineral industry
during the two hundred years under review (see Appendix 2). As the
industrial revolution gathered momentum more labour was recruited
from the agricultural industry and the multifarious cottage industries
prevalent in the latter part of the 18th century and early 19th century.
At the same time manufacturing industries were becoming labour in-
tensive; thus a concentration of working class communities began to
develop around the mines and factories. It was inevitable that the
evolution of thé working communities in concentrated numbers both

at work and at leisure would lead to a parallel development of working
class organisations; these being the forerunners of formal Trades
Unions.

The miners in the early 19th century were being subjected to irksome
and hazardous conditions. The number of workmen employed under-
ground increased with the growing demand for coal. A natural con-
sequence of these developments due in part to lack of technical know-
ledge was for more accidents to occur.

A study of social and economic history shows the coal miners pressing
constantly for better conditions of employment for nearly one hundred
years before realising one of their dearest ambitions, which was the
state ownership.of the coal mining industry.
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The Sankey Commission =~ was set up 10 1nvestigate the problems 1n
the coal industry and reported in 1919, recommending a move towards
State control. The first stage was seen to be the acquisition of all the
coal reserves by the State, thus freeing the industry of one of it's
'parasites', a word used by the miners in describing the coal owners.
Other proposals were implemented in part by the Mining Industry Acts
of 1920(5) and 1926(6), and the Coal Mines Act 1930(7). These Acts
were in support of a proposal for a rationalisation of the industry by
grouping together economic small units and closing the uneconomic
units. This, it was argued, would lead to higher productivity, greater

profitability and overall improvement in safety standards.

Such amalgamations served little purpose in quelling the miners demand
for State control of the industry which was fully endorsed by the Trades
Union Council and the Labour Party. It was after much Parliamentary
pressure that a Conservative Government agreed to support a Bill
bringing about the unification of coal mining royalties. This was brought
about in two stages, the first one was the enactment of the Coal

(8)

(Registration of Ownership) Act 1937'"’ which required all persons who
had an interest in coal to register their interest. The Coal Act 1938(9)
was the second stage which established a Coal Commission which was
to be respoﬁsible for administering the newly acquired state interest in
'coal and mines of coal'. . The actual vesting of such interests did not ‘
take place until 1st July 1942. All persons who surrendered interests
by virtue of this Act were compensated out of a global sum of £66
million. This figure was an aggregated sum of valuations of the regis-
tered interests under the Act of 1937(8). The Valuation Date laid down

in the Coal Act 1938(9) was 1lst January 1939.

Certain interests did not vest in the Coal Commission and were termed
'retained interests'. The principal retained interest was that of the
mineral lessee who was working the coal and mines of coal. The mineral
lessee continued to work subject to the provisions of the various leases
.and paid all rents and royalties to the Coal Commission.

The Second World War (1939-46) tended to reduce the agitation by the

miners for state ownership, although there was sustained pressure in

(10)_

Parliament Because of the emergency and the run-down in man-

power (many miners enlisted) the industry was placed in the charge of

a newly established Ministry of Fuel and Power in 194211, A
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direction.s to the various coalfields, and carry out overall supervision.
In 1943 coal mining was brought under the control of the Essential
Work Order. It was therefore the war years which saw the begin-
nings of state ownership. The Report of the Technical Advisory
Committee on Coal Mining(lz) (the Reid Report) published in 1945,
favoured state control and it was almost inevitable that the industry

would become state owned after the cessation of hostilities.

A Labour Government was elected after the war and carried through
a heavy programme of nationalisation including coal, steel, transport

and health services.

The National Coal Board was established on 1st January 1947 by virtue
of the provisions of the Coal Industry Nationalisation Act 1946(13).
Under the provisions of Section 1 the Board is charged with the duties
of working and getting coal in Great Britain to the exclusion of other
persons, except as provided in Section 36 of the Act (licenced mines
and others); with securing the efficient development of the industry and
with disposing of its products to the best interest of the Community,
....... plus certain other provisions. The Coal Industry Act 1949(14)
and the National Coal Board (Additional Powers) Act 1966(15) extended
the interests of the Coal Board to areas outside Great Britain subject

to the consent of the Secretary of State.

Recently the powers of the National Coal Board were further extended
by the provisions of the Coal Industry Act 1977(1 ) to include the rights
to acquire and refine petroleum; to work and get other minerals dis-
covered in the search for coal or petroleum and to exercise such

powers overseas.

Returning to earlier years the problems of surface damage due to the
“extraction of minerals increased in the latter part of the 19th century
and into the 20th century. This was due to three basic causes:

1 increased production of minerals

2 total extraction of minerals
3 urbanisation
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reference to the problem of mining subsidence and estimated that
6, 000 million tons of coal had been sterilised for the support of the

surface up, to the date of their investigation.

The problem became so acute that a Royal Commission on Mining
(18)

Subsidence'™ - was appointed in 1923 under the Chairmanship of Lord

Blanesburgh with the following terms of reference:

"To consider the operation of the law re-
lating to the support of the surface of the
land, and of buildings or works on or under
the surface, by underlying or adjacent min-
erals; to enquire into the extent and gravity
of the damage caused by subsidence owing
to the extraction of minerals and the inci-
dence of the resulting liability; and to re-
port what steps should be taken, by legis-
lation or otherwise, to remedy, equitably to
all persons concerned, any defects or hard-
ships that may be found to arise in existing
conditions. " '

‘The report was completed in 1927 after hearing evidence presented by

55 witnesses and recommended the provision of compensation to private
owners whose property had a Gross Value of £40 or less. This pro-
vision was to appiy only to properties in existance at the date of com-
mencement of the proposed Act. The reasons given by the Commissioners
for excluding future properties are given in detail in paragraphs 96 and

97 of the Report.

The findings of this Report were never implemented although a Bill was
eventually presented to Parliament in 1938 titled The Mining Subsidence
Bill which contained all the recommendatiohs of the Report. The Bill
never completed the 3rd stage and The Mining Subsidence Act 1939(19),
scheduled to commence on 1st October 1939 never came into operation.
This was not due to any political motive but to the national emergency
which obviously was foremost in the mind of the Government.

The Coal Act 1938(9) was primarily for the purpose of unifying the
royalty interests in coal and mines of coal, but in so doing it made pro-
visions for compensation to be paid to surface owners whose property
suffered damage due to underground coal mining activities. These pro-
visions were to be found in Part II of the 2nd Schedule and were as

follows: 69



"Paragraph 5

In a case in which the fee simple in the coal

or mine, or the term of years under a coal-
mining lease thereof, was vested on the valu-
ation date in a person other than the person

in whom the fee simple in land supported there-
by was then vested, and any right to withdraw
support from that land, other than a right
granted by a working facilities order, was then
annexed to the coal or mine, there shall vest in
the Commission therewith a right to withdraw
support from that land similar in all respects,
whether as regards terms, conditions, extent
duration (save as in this paragraph provided)
or otherwise, to the said right that was then
annexed to the coal or mine:

Provided that, where the fee simple in the coal
or mine and the fee simple in land supported
thereby was vested in the same person but the
term of years under a coal-mining lease was
subsisting in the coal or mine and a right to
withdraw support was annexed thereto, the

duration of the right that vests in the Commission
shall extend to the whole of the period during
which any coal to which the first-mentioned right
was annexed remains ungotten. "

"Paragraph 6

(1)

(a)

(b)

In a case in which the fee simple in the coal
or mine and the fee simple in land supported
thereby was vested on the valuation date in
the same person and no coal-mining lease of
that coal or mine was then subsisting, there
shall vest in the Commission with the coal or
mine such a right as is hereinafter mentioned,
to the extent to which the existing owners of
the coal or mine were competent on the valu-
ation date to grant such a right by virtue of
their interests in that land, that is to say, a
right to withdraw support from that land so
far as may be reasonably requisite for the
working of any coal, subject to an obligation
either

to pay proper compensation for damage aris-
ing from such working to that land; or

with the consent (which shall not be unrea-
sonably withheld) of the person who would
otherwise be entitled to claim compensation
for that damage, to make good that damage
to the reasonable satisfaction of that person
and without expense to him;

which obligation shall extend to buildings and
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works on that land whether constructed
before or after the vesting date."

This paragraph contained another four sub-paragraphs which dealt
with public notices and precautionary measures in new properties.

An owner of property in an area affected by coal mining can determine
any rights of support by examination of the title deeds and the Coal
Holdings Register compiled under the provisions of the Coal
(Registration of Ownership) Act 193 7(8). The property could fall with-

in one of three categories:

either 1 paragraph 5;
or il paragraph 6;
or iii outside paragraph 5 and 6

The last category would apply where on 1st January 1939, the surface
lands and minerals subjacent were unsevered, no coal mining lease
had been granted, no mining had been undertaken by the owner and no
paragraph 6 notice had been published.

The Coal Act 1938(9) went some way to meeting the recommendations

of the Royal Commission Report 6f 1927(18), in that it provided a right
to some form of compensation to all properties enclosed in the Paragraph
6 area. It extended some of the recommendations by removing the
reference to Gross Value and ap;plied equally to existing and proposed
properties. In the latter case it was presumed that the requirements of
paragraph 6 would render the need for compensation unlikely. The Coal
Act 1938(9) did not change the position of property owners who had no
rights or inadequate rights to compensation because of the terms con-
tained in the instrument of severance. This problem was referred to

in the Report(18) (paragraphs 41-43) but it was considered to be unim-
portant; furthermore the Commission claimed that there was provision
in the Mines (Working Facilities and Support) Act 1923(20), Part I, for
surface owners to either obtainvcompensation or a right of support.

8(9) still apply today, but

Some of the provisions of the Coal Act 193
(21)

paragraphs 5 and 6 were repealed by the Coal Industry Act 1975
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In its programme of social reform the post war Labour Government

6(13), which pro-

introduced the Coal Industry Nationalisation Act 194
vided for the establishment of the National Coal Board as from 1st

January 1947.

The government, anxious to resolve the vexed question of mining sub-
sidence, which had been the source of much Parliamentary debate(zz),
thought it desirable to review the problems afresh. A Committee on
mining subsidence was appointed in 1947 under the Chairmanship of

Mr Theodore Turner, its terms of reference being:

"To examine the law of support and the
problem of damage caused by mining sub-
sidence in the light of the nationalisation
of coal and the coal mining industry, and
to make recommendations. "

(23) in 1949 after hearing 80 wit-

The Committee published its Report
nesses. It contained many of the recommendations in the Report of
1927(18), although they did go much further in their 19 recommend-

ations. Some of which were quite radical and are indicated below:

1  Only properties considered essential in the National Interest to
have a right of support.
Key points to be established identifying such properties.
All other properties to lose their rights of support and any dam-
age to be compensated for or made good by NCB.

4 The NCB to absorb the cost of any pillar of support deemed

necessary in the National Interest.

Unlike the fate of many Reports the findings of the Turner Report as
it became known were to some extent written into a Bill introduced in
that same year, but many amendments were made after strong oppo-

sition in debate(24).

The only major recommendation to survive was
that which provided for compensation or making good the damage
occasioned by coal mining activities and was the basic theme of the

Coal Mining (Subsidence) Act 1950'2%) which shortly followed.
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to be in substitution for any common law rights or other rights a
property owner might possess. Furthermore it was restricted to
properties with a Rateable Value of £32 or less. Neverthless this
was a major step forward in establishing some measure of redress
on a national basis. Claimants with alternative rights could pursue
them in substitution for those available under the Act. If successful
in toto or in part, any rights provided by the Act of 1950 were sur-
rendered. Conversely a settlement under the Act of 1950 precluded
any subsequent action derived from alternative rights. This provision
was known in the Act as the 'Avoidance of Double Remedies'.

With the post-war boom in industry and commerce the standard of
living was gradually raised accompanied by an increase in property
values. Each year more houses were excluded from the provisions of
the Act(zs), because of the increase in rateable values. As a tem-
porary measure an amendment was made in 1955 increasing the RV limit
to £50, but hardship was being imposed by this ad hoc arrangement.
Parliamentary pressure forced a new Bill to be prepared which became
law on 31st July 1957, titled The Coal Mining (Subsidence) Act 1957¢28),
This Act which is still in force, (supplemented by a Code of f’ractice

in 1975), removed any limit on value. It has provided a reasonably
equitable method of compensating surface owners of property damaged
by underground coal mining activities, The financial costs of these
Acts are shown in Appendix 7.

One of the contentious aspects of the Act has been the distinction drawn
between 'subsequential loss' and 'consequentional loss'. The Act of
1957(26) provides for the compensation of subsequential losses and not
consequential losses, which means that the NCB is only liable to make
good any structural damage or pay compensations in lieu thereof. The
NCB is not liable for losses as a consequence of damage taking place,
such as disruption of a manufacturing process. ’

A further aspect is the contribution towards the cost of preventive works
in buildings to be constructed in mining areas. Local Planning
Authorities were granted powers by the Minister of Housing and Local
Government to make preventive works a planning condition. The pro-
visions can be found in MHLG Circular No 44/61 titled 'Surface
Development in Coal Mining Areas'.
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was provided by Section 52 of the Coal Industry Nationalisation Act
1946(13), which allows any person to inspect and copy the working plans
of the National Coal Board.

D Brine Pumping

The abstraction of brine by pumping in Cheshire has caused severe dam-
age to the surface from time to time and the principal)problem has al-
ways been the determination of responsib.ility for such damage. If

there was only one brine pump in operation the problem would not arise,
but as there may be several operating simultaneously it is impossible

to attribute liability. The Brine Pumping -(Compensation for Subsidence)
Act 1891(27) was a radical piece of legislation when one considers the
situation in the coal mining industry. The principal objective was

to set up a fund for compensating persons whose properties were dam-
aged by brine pumping activities.

The Act empowered local land owners or local sanitary authorities to
apply for the formation of a Compensation Board for a defined district.
The Board was made up of an equal number of representatives of brine
pumpers, local landowners and sapitary authorities.

‘The principle of the Act was challenged in the Case of Salt Union v.
Brunner, Mond 1906(28), but the judgement given in favour of the
defendants, supported the concept that a brine pumper cannot be held
liable for pumping brine from a neighbours land even if such action
causes a subsidence of that land.

The Act of 1891(27) proved effective, but was amended by the Cheshire

2(29), which ex~-

Brine Pumping (Compensation for Subsidence) Act 195
tended the principles to all the affected regions of Cheshire. A supple-

mentary Act was passed in 1964(30).

A recent case which would seem to challenge the original concept of

this special legislation is the Lotus Ltd v. British Soda Ltd 1971(31).

An injunction was granted stopping all working of the brine pumps owned
by the defendants and holding them directly liable for damage to the

plaintiffs premises.
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Stratified ironstone has been worked in the Northamptonshire region
for well over 100 years by open-cast mining operations. Due to the
poor state of the agricultural industry between the World Wars it was
common practice for surface owners to accept payment in lieu of
restoration, in many instances at very deflated prices. This left

the mineral operator with no further liability and thousands of acres
of good agricultural land were left derelict, which gave rise to the
'hill and dale' formation common in this locality. Much of this land
after workings had ceased was only suitable for forestry because of
the large proportion of limestone which had been backfilled in a ran-

dom manner.

It was evident that in a planned economy this practice could not be

allowed to continue and planning conditions were introduced under the
provisions of the Town and Country Planning Act 1947(32) by virtue of
the Town and Country Planning (Ironstone Areas Special Development)
Order 1950(33).
requirement following the extraction of the mineral and the costs in-

This made restoration to agricultural use a normal

curred were to be provided by an Ironstone Restoration Fund, which
was established by the Mineral Workings Act 1951(34).

The mineral operator and royalty owner were normally required to
subscribe 11id each for every ton of ironstone excavated, to which the
Chancellor of the Exchequer added 2d per ton. Thus 3d was paid into
the Fund for every ton of ironstone extracted, such monies being paid
annually. Originally the Act required the mineral operator to stand

the cost of restoration work up to a figure of £110 per acre which was
termed the standard rate; but he could claim excess expenditure from
the Restoration Fund. With the rise in cost of living it has been nec-
essary to increase both the contributions and the standard rate, although
the Exchequer contribution has remained at 2d (now 0. 315p) since the

Act was introduced.

The Town and Country Planning (Ironstone Areas Special Development)
Order 195033
use. The only exceptions permitted are where the site is to be used for

generally requires sites to be restored to agricultural

authorised tipping purposes or the overburden contains a high proportion
of limestone rendering restoration of land to its original condition and

level impracticable. 75
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former derelict land and the continuous return of 'mined lands' to

agricultural use. Its success can be judged by the recommendation

in the Stevens Report

(35) published in 1976 that no changes are con-

sidered desirable in the present arrangements.
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- EXTERNAL FACTORS INFLUENCING THE DEVELOPMENT OF
MINERAL RESOURCES

A Introduction

Although this study has concentrated on the development of patterns
of land ownership over the past two hundred years and the effects
these changes have had on the abstraction of minerals in England and
Wales, it would not be possible to reach balanced conclusions without
considering the influence of external factors.

External in this context is taken to mean those outside the main theme

of study and will be considered nationally in Part B and internationally
in Part C, albeit briefly. A chronological list of principal statutes and
socio/economic events is shown in Appendix 8, which supplements this
Chapter.

B National Factors

i) Development Controls in General

Land ownership has been increasingly subjected to constraints over
the past two hundred years chiefly due to the industrial revolution
which brought about changes in the way of life, mobilisation of
labour and urbanisation. These changes together with the increase
in the population made greater demands on housing and public ser-

vices.

The Land Clauses Consolidation Act 1845(1) was enacted to provide
a general code of practice in acquiring land for basic services such
as transport, water supply and drainage.

The Artizan and Labour Dwellings Acts 1868(2) and 1875(3) provided

a minimum standard of accommodation required by the concentration
of labour forces at the hub of industrial growth.
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provisions of the Gas and Waterworks Facilities Acts 1870(4)
and 18733,

ards and hygiene was the Public Health Act 1875

The first principal Act controlling building stand-
(6)

The redistribution and growth in population saw a marked in-
crease in the absorption of land for building of industry and
accommodation. During the period 1893-1908 over 500, 000
acres of agricultural land were acquired for such purposes.

During the period 1920-1940 there was a rapid build-up of popu-
lation in the larger connurbations such as London and Birmingham,
resulting in the decline of many traditional high employment areas.
This was accompanied by a recession and decline in world mar-
kets. In the period 1923-24 the number employed in the south

east region increased by 44%, whereas the number of unemployed
in Wales grew by 26%. In 1934 the number unemployed in London
was 8% whereas in Jarrow it was 68%.

The Special Areas Act 1934(7) was passed for the purpose of in-
jecting monéy into the depressed areas but proved to be inadequate.
More factories were opened in the south east after the Act than
anywhere else in England and Wales.

The Barlow Commission was set up in 1936 to investigate the dist-
ribution of population and industry. The Report published in
1940(8) recommended the establishment of a National Industry
Board. The national emergency had in the meantime overtaken
events and the sudden demand for men and materials brought em-

ployment to the Depressed Areas.

The Uthwatt Committee appointed in 1941 to investigate post
(9)

war development, published its Report in 1942 and made refer-
ence to the importance of a national approach to planning. It em-
phasised the effects such controls would have on land values.

Land about to be developed was termed 'near ripe' and would have
a higher capital value than other land. The enhanced value of land
was termed development value and it was proposed that such values

should vest in the State.
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To ensure that any new legislation did not 1ail in tnis respect the
Uthwatt Committee first considered the outright nationalisation of
land, but rejected this in anticipation of a political furore. It did
however recommend the nationalisation of development values and
this was subsequently adopted by the Labour Government when

drvafting the Town and Country Planning Act 1947(10).

The salient features of the new Act were:

1) The establishment of local planning authorities to administer
the planning machinery and prepare Development Plans of

their area.

2) No development was to take place without permission from
the Local Planning Authority, except for minor exemptions
listed in the 3rd schedule.

3) Normally refusal of planning permission would not entitle

the applicant to compensation.

4) If planning permission was granted the applicant would have
to pay a development charge.

To avoid any hardship it was considered desirable to pay some
compensation initially until the land in question became developed.
The compensation to be paid for loss of development values was
to be met by a global sum of £300 million. Everyone who had an
interest in land was required to register with the Central Land
Board under Part VI of the Act. This created an established
development value as at 1st July 1948 (the first appointed day).

After registration the fund was increased to £380 million and all
such monies were to be distributed to claimants by the Central
Land Board before 1st July 1953. The compensation was to be

in the form of Government Stock. The original aims of the
development charge were not realised and were therefore dropped
from 18th November 1952, under the provisions of the Town and
Country Planning Act 1953(11); all payments of the Part VI claims

were suspended.
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The Town and Country Planning Act 1954'~“’ made further amend-
ments to the financial provisions of planning control by causing all
unexpended Part VI claims to become attached to the land (not the
claimant) and to increase the original claim by 1/7th to account

for appreciation in value since 1947. The various claims for any
parcel of land were aggregated and became known as the unexpended
balance of established development value (UBEDV). This assess-
ment of value took into account any new development since 1947.

ii) Development Control of Mineral Workings

Mineral workings were included in the definition of land use in the
Town and Country Planning Act 193 2(
unaffected until the Town and Country Planning (Interim Development)

13), but such development was

Act 1943(14) brought mining operations under 'interim control'.
Mineral workings however were not really affected until the Town
and Country Planning (General Interim D,eifelopment) Order 1946(15),
which granted 'deemed planning permission’ to éll existing surface
mineral workings. The Minister had the power to withdraw such
permission at any time. Underground mining remained unaffected
by planning controls.

. The Order of 1946(15) required all new surface mineral workings

to obtain planning permission but existing ones were allowed to con-
tinue until the 1st July 1948 (the first appointed day).

(16)

As from that date all existing surface and underground mineral

(17)

workings were granted deemed planning permission subject to

the power of the Minister to issue a direction Withdrawing such

permission, known as an Article 4 direction(w).

Owners of mineral bearing land were subject to the same financial
constraints imposed by the Act of 1947(10) as any other developer,
but minerals contained in lands purchased or the subject of a min-
ing lease on 1st July 1948 could continue to be worked. Any min-
erals which would be worked within the 3 year period ending 1st
July 1951 (known as the maratorium period) could also continue.
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mediate development charges. All other minerals (known as
'dormant minerals'), could not be worked without obtaining plan-
ning permission and would be subject to development charges in
the normal way. Special provisions were made for the payment
of development charges for the 'near ripe' minerals by allowing
the mineral operator to set-off the development charge against
any Part VI claim outstanding. Conventional payments of devel-
opment charge could be paid in a lump sum or on a tonnage basis.

The statutory provisions outlined above were contained in the
Town and Country Planning (Minerals) Regulations 1948(19) and
the Town and Country Planning Mineral Development Charge Set-
Off Regulations 1951(20).

An applicant for a working facilities order under the provisions of
the Mines (Working Facilities and Support) Act 1923(21), could
presume his claim to be in the National Interest if the land in
question was shown designated on the Development Plan for mineral
extraction. The regulations establishing this principle were con-
tained in the Town and Country Planning (Modification of Mines

Act) Regulations 1948(22).

Because of the many amendments in the financial aspects of the
Act of 1947(10) it became 'necessary to compound these into the
Town and Country Planning Act 1962(23), which was supplemented
by the T & CP General Development Order 1963(24).

Another attempt was made in 1967 to arrest the rapid increase in
land values and ensure that such appreciation in values was of
benefit to the nation as a whole and not to the individual. This
took the form of a betterment levy introduced by the Land
Commission Act 1967(25) which was to be administered by the
Land Commission. Betterment levy was shortlived and was
abolished by the Finance Act 1971(26). The land market has re-
mained an open market evei' since and any financial gains are

subject to Capital Gains Tax.
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legislation and to adopt a more flexible positive approach, new

legislétion was enacted  with the title of The Town and Country
Planning Act 1968(27).
introduction of Structure Plans supplemented by Local Plans which

One of the radical changes has been the

will replace the existing Development Plans. The Local Plans
will be concerned with principal land uses, including minerals.

Returning to the theme of planning control of mineral operations,
variations of the normal rules have been implemented progressively.
The normal rule for lapsing planning permissions if development
had not commenced within 5 years of the date of approval, was
changed by regulations made under the provisions of the Town and
Country Planning Act 1971(28) (a compounding Statute of the Act

of 1968(27) and subsequent Acts). The Town and Country Planning

(29)

Mineral Regulations 1971 provide for the duration of planning

approval of mineral development to be increased to 10 years.

Another variation concerns enforcement control, whereby a local
planning authority has the power to serve an enforcement notice
on mineral operators for a breach of planning control within 4
years of it coming to its notice. In all other cases the 4 year
period commences with the date of the breach, after which time

the unauthorised development becomes authorised.

All applications for permission to develop minerals are subject
to Section 26 of the T & CP Act 1971(28)
applicant to give public notice of the permission being sought.

, Which requires the

This requirement is applied to minerals by virtue of the T & CP

General Developmenf Order 1973(30).

Nearly all mineral applications are dealt with at local level.
During the period August 1972 to August 1974 only 10 applications

were referred to the Secretary of State out of a total of 1800(31).
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iii) Other Statutory Constraints on Mineral Development

There have been a series of enactments which require licences,
authorisations and procedures to be followed during the planning
and development of mineral operations. Failure to comply with
any of these might lead to the interruption of such development.

Only the principal ones of general application are referred to

here.

Under the provisions of the Water Resources Act 1963(32), now
amended by the Water Act 1973(33), a mineral operator wishing
to abstract water from a borehole or shaft must obtain a licence
from the local Water Authority unless it can be shown that the

water is being pumped to waste and is purely for the dewatering

of mineral reserves. A record must be kept and an annual return

submitted to the Water Authority.

The mineral operator must also notify the Institute of Geological
Sciences(34) of the intention to sink the borehole or shaft if it is
to go to a depth in excess of 50'. This notice was originally pre-
scribed by the Water Act 1945(35), the provisions of which are
now incorporated in the Water Act 1973(33).

A mineral operator wishing to sink a borehole or a shaft for
exploration purposes to a depth in excess of 100' (shaft deepening
included) must notify the Institute of Geological Sciences(34) of
his intention under the provisions of the Mining Industry Act

1926(38)  section 23.

The pollution of waterways has been a cause of concern with the

post war growth of industry and the Rivers (Prevention of Pollution)

Act 1951(37) required mineral operators to obtain a licence for all
new effluents. It was soon realised that existing effluents must
also be monitored and the Rivers (Prevention of Pollution) Act

196138

for all existing (pre 1951) effluents. Both of these Acts have
)
recently been incorporated in the Control of Pollution Act 1974(3"),

made this a sta'tutory requirement by requiring licences

licences being issued by the Water Authorities.
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iv)

Statutory Powers of Acquisition of Land

During a period of rapid growth in industry and commerce it was

necessary to enact legislation ensuring such economic expansion

was not inhibited by the lack of public services and therefore the

national interest was seen as outweighing any individual rights - -
SALUS POPULI EST SUPREMA LEX.

The first enactment to provide compulsory powers of acquiring
lands was the Land Clauses Consolidation Act 1845(1), which was
incorporated as an enabling Act, into many Acts.

(25)

The Land Compensation Act 1961 supplemented by the Land

3(40)

Compensation Act 197 now controls the method of assessing

and paying compensation.

Compulsory powers of acquisition can be exercised by the Crown,
statutory undertakings, public undertakings and local authorities
(the National Coal Board operates through the powers of local
authorities where necessary). Local authorities have powers
vested under Section 168 of the Local Government Act 1933(41)
but nearly all other acquisitions are made under Sections 4 and
67 of the T & CP Act 1962(23) and Sections 28 and 29 of the T &
CP Act 1968(27). Notification must be given to the public when

Orders made under these provisions are in draft form.

It is usual to incorporate the provisions of the Acquisition of
Land (Authorisation Procedure) Act 1946(42)
their precise content is of importance to the minerals industry.

in such Orders and

Examination of the Draft Order will indicate which provisions of
the Mining Code are incorporated. Usually Section 77 of the

(43) is incorporated,

Railway Clauses Consolidation Act 1845
although the entire Code (Sections 77-85 inclusive) may be in-
cluded. Section 77 allows the purchaser of the lands to remove
any minerals which may be found present without necessarily
having a title in them. The inclusion of the entire Mining Code
places the mineral operator in a more onerous position as-he will
be obliged to serve a notice of approach under Section 78 before
proceeding to withdraw support and is therefore subject to the

issue of a counter notice by the acquiring authority.
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Disputes over compensation are usually referred to the Lands
Tribunal which was set up under the Lands Tribunal Act 1949(44),
although certain enaétments specify the nomination of an arbi-
trator by mutual consent of the parties in dispute.

(45) is the latest enactment to affect

The Community . Land Act 1975
the compulsory acquisition of land and compensation, coming into
operation on 6th April 1976. It is accompanied by the Development
Land Tax Act 1976(46) and the theme of these Acts is to gradually
vest in the State all land ripe for development. Local authorities

will play an active and leading role in the property market.

There are exemptions and exceptions under both enactments. It
is important to note that mineral workings are classified as
excepted development, not exempt development, unless such
mineral workings are already operating under either a deemed
planning permission or a planning consent granted prior to 12th
September 1974.

Financial Constraints on Land Ownership

The financial constraints on land ownership, including mineral
ownership have changed considerably over the period under review,
starting with a relatively simple system and culminating in a
complex system of taxation. Finance has become such a dominant
factor that it could be argued that land developement in its broad-
est context does not depend on planning control or other environ-
mental constraints but largely on financial considerations.

This part of the study is confined to a review of the principal taxes
and rates to which the mineral owner and mineral operator have

been subject.

a) Land Tax

Mines and quarries became subjected to tax by virtue of the
Land Tax Act 1797(47), Section 4, which stated that:
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copper, mundic, iron and other mines,
iron mills, furnaces, and other iron
works, salt works, and alum mines and
works are subject to Land Tax.'

Voluntary redemption was made possible by the Land Tax
Redemption Act 1802(48), but compulsory redemption was

brought in by the Finance Act 1949(49),

Income Tax

This was introduced by Sir William Pitt in the Income Tax
Act 1799(%9)
defence purposes in the French wars. There followed a

and was a means of raising extra revenue for

period of time when income tax was re-introduced and sub-

sequently repealed.

Income tax was made a permanent feature by the Income Tax
Act 1842(51), which contained the 5 schedules, and placed
income derived from mines and quarries under Schedule A.

In the Income Tax Act 1866(52).9. distinction was made between
mines and quarries when mines were placed under Schedule A
and quarries under Schedule D. This Act also created an
anomaly in the vernacular of the mining world which had al-
ways defined a mine or quarry by the method of working, but
in this Act it was the type of mineral which was to determine
whether it was a mine or quarry. Hence quarries of stone,
slate, limestone and chalk were assessable under Schedule D
based on the profits of the year preceding the tax year;
whereas mines of coal, tin, lead, copper, mundic, iron and
other mines were assessed under Schedule A on the full amount
produced for one year, or an average of the five previous
years.

0(53) saw the introduction of taxes on

The Finance Act 191
petrol and vehicles, and a new tax on mineral ownership known
as the Mineral Rights Duty which remained in force until its

abolition in the Finance Act 1967(9%4),
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the allowances to be set against taxes for capital expenditure.
In the mining industry this took the form of an initial allow-
ance of 10% followed by subsequent allowances of 5% in each
subsequent year. The allowance was permissible for expen-
diture on mineral plant, buildings, machinery and the ex-

ploration and location of mineral deposits.

The Finance Act 1963(56) introduced a Mineral Depletion
Allowance, which permitted mineral ownef/ extractors to set-
off against profits an annual amount based on a hypothetical
royalty multiplied by output and then discounted at certain
rates depending on the life of the mineral operation.

The Finance Act 1965(57) introduced a new tax known as
Capital Gains Tax which was levied at 30% on gains made by
the sale of certain assets.

(58)

The Capital Allowances Act 1968 provides a series of
allowances for plant, machinery-and industrial buildings.

The mineral industry (including oil wells) is entitled to
separate allowances which basically fall into two forms.
Firstly an allowance is given for mineral depletion (first
brought in by the Finance Act 1963(56)). Secondly for expendi-
ture on exploration, acquisition and development of new mines.
Section 60 of the Capital Allowances Act 1968°%)

an allowance for the mineral owner/mineral operator who

provides

can claim a writing-down allowance based on annual 'royalty

value! as if minerals had been leased.

The Finance Act 1970(59) introduced an important concession
for mineral owners, whose royalty reéeipts had hitherto been
taxed entirely as earned income. The Act now provides for
such royalty income to be split for taxation purposes, with
one half charged as earned income, and the other half as
capital gains which is currently taxed at 30%. This change

in assessment considerably relieved the tax burden of mineral
owners, particularly those whose annual income placed them
in the higher ranges of Income Tax (see Appendix 9).
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vision for 50% of mineral royalty income to be charged at

the standard rate of tax, such assessment to be made under
Schedule D. Management expenses are allowed against such

income on a 50% split basis.

The Finance Act 1974(61) Part III made certain transactions
in land the subject of a development gains tax, but mineral
royalty incomes are exempt by virtue of Paragraph 24 of the
3rd Schedule of that Act. Relief is allowed against develop-
ment gains assessment if the interest in land disposed of con-

tains minerals with planning permission.

(46) now supersedes Part

The Development Land Tax Act 1976
III of the Finance Act 1974(61)

aspect there are two important provisions. In the first in-

and from the mineral resources

stance any deemed disposal of minerals with planning per-
mission is free of DLT; in the second instance any actual dis-
posal of an interest in land containing minerals with planning
approval is to be assessed for Development Land Tax on the

same basis as hitherto under the Finance Act 1974(6;).

Estates Duty

This duty, sometimes referred to as death duty, was first
introduced by Sir William Harcourt in the Finance Act 1894(62)
on a sliding scale basis, commencing at 1% on estates worth
£500 or less rising to 8% on estates valued at £1 million or
more. In its first year it realised £14 million.

The Finance Act 19753
Capital Transfer Tax. The present rate of tax levied in the

changed the name of this duty to
case of death commences at 10% for estates valued at £15, 000

and rises on a sliding scale to 75% for estates valued in excess

of £2 million.
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As stated earlier this duty was levied on the owners of cer-
tain minerals under the provisions of the Finance Act 1910(53).
The definition of minerals in the Act is unique in that it lists
the minerals that are not affected by the Act so that by excep-
tion all other minerals are taxable. The minerals excluded
are common clay, common brick clay, common brick earth,

sand, chalk, limestone and gravel.

The duty which was one shilling in the pound of rental value
was abolished by Section 37 of the Finance Act 19674,

Miners Welfare Levy

Under the provisions of the Mining Industry Act 192064,

Section 20, a welfare fund was to be established for the pur-
pose of providing facilities for employees of the coal mining
industry for the social well being, welfare, recreation, living

conditions, mining education and research.

The Mining Industry Act 1926(36), Part III, required all per-
sons who paid Mineral Rights Duty and who had an interest in
coal to pay a similar levy of one shilling in the pound known

as the Royalty Welfare Levy.

The Miners Welfare Act 1952(5%) abolished these levies, the
fund being distributed between the National Coal Board and
the Coal Industry Social Welfare Organisation, who were
jointly required to pursue the aims originally laid down in
1920.

Tithes Rentcharges

Tithes were originally payments in kind to the parish priest
of one tenth part of the produce of the soil and of things
nourished on the soil. This custom dates back to Anglo

Saxon times.
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Tithes were commuted to rentcharges by the Tithe Act
1836(66) which abolished payments in kind and converted the

annual value into a renicharge.

The definition of tithe precluded its application to minerals
as these were a part and parcel of the land, not an annual
produce therefrom nourished on the soil. Exceptions to this
ruling were to be found however in certain parishes in
Derbyshire, Durham and Yorkshire.

Mineral tithes were not included in the Tithe Act 1836(66),
but may have been the subject of parochial agreements by

virtue of Section 9 of the Tithe Commutation Act 1839(67).

Mineral Rating

The Poor Relief Act 1601(68) (sometimes referred to as the
Statute of Elizabeth) required the appointment of overseers

"to raise weekly or otherwise by taxation
of every inhabitant, person, vicar and
other and of every occupier of lands,
houses, tithes impropiate or propiations
of tithes, coal mines, or saleable under-
woods in the said parish ...... "

Hence coal mines were rateable from the beginning of rating
law but other mines and quarries remained in an obscure

position until the Rating Act 1874(69).
treated as lands in general; works such as slate works, brick-

Quarries were generally

works, sand and gravel pits were treated as lands and were
thus rateable. Mines other than coal were not rateable as
they were not coal mines or surface lands.

Plant and machinery have always been rated separately from

mines and quarries and these items were rateable at mines

which themselves were non-rateable.
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The Rating Act 1874 "~ made all mines (other than those
where the lessor received payments of dues in fractional
parts of the ore produced) subject to rates. Quarries were
classed as a form of surface occupation and were thus rate-
able.

The normal method of determining the prospective rateable
value of mines (other than tin, lead and copper which were
assessed by a Statutory formula from 1874 onwards) was to
determine the notional royalty a tenant might be expected to
pay from year to year based on the output of that mine and
to add to that figure a percentage for the structural value of
plant and machinery. Any existing rents and royalties used
in the region could be used as a basis of assessment.

The rateable value was the gross value less expenses incurred
by the lessor in the upkeep of the property, and where leases
were used as a basis they had to be a lease without fine (premium).

(70) together with other

The Rating and Valuation Act 1925
statutes of that year set up an administration and procedure for
the assessment and collection of rates on a national basis.

The Rating and Valuation Apportionment Act 1928(71) and the

9(72) made provision for relief

Local Government Act 192
from rating of 'industrial hereditaments' which included mines
and quarries. The definition given for such hereditaments
was that quoted in the Factories and Workslops Act 1901(73),
which qualified mines as - 'any place, not being a mine, in
which the persons work in getting slate, coprolites or other

minerals'.

Mines and quarries were originally granted a relief of 75% but
this was reduced to 50% by the Local Government Act 1958(74),
and eventually abolished from 1963 onwards by the Rating and
Valuation Act 1961(75)‘-

The National Coal Board (Valuation) Order 1963(76) prescribed
the procedure to be used for assessing the rateable value of
coal mines vested and has been subsequently amended by the
National Coal Board (Valuation) Order 1973(77).
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basis of assessment to be used for other mines and quarries

(excluding tin, lead and copper mines). Section 36 prescribed

the basis of assessment of mines of tin, lead and copper. In
all cases (other than mines of the National Coal Board) the
basis of assessment was the same as that prescribed by the
Rating Act 1874(69),

The Third Schedule of the General Rate Act 1967(78) pre-
scribed the plant and machinery which should be deemed part

of the hereditament being valued, which supplemented the

Plant and Machinery (Rating) Order 1960(79)“ This latter Order
was revised by the Plant and Machinery (Rating) Amendment
Order 1974(80),

The Mines and Quarries (Valuation) Order 1971(81) is the
latest order controlling the assessment of rateable values of
all mines and quarries (other than those vested in the National

Coal Board).

Mining Hazards

With mineral ownership goes the liability for the safety of
the public at large against the hazards which mineral oper-
ations might present. Our industrial heritage has left us
with an aftermath of problems, including blight caused by
derelict sites, but it is the existence of old mine shafts, dis-
used mineral workings and spoil heaps, which present the

major risks.

Incidents such as Knockshinnock, Aberfan and Lofthouse
arouse public interest at the time of happening but are soon
forgotten by the majority of people. Fortunately government
and industry are not as complacent and try to prevent re-
currences of such disasters by strengthening the legislation

concerning safety and welfare.
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closer examination shows that in some instances the origins

dated back to previous centuries. Therefore the past actions

of those involved in the ownership and working of minerals

must always be borne in mind when planning and developing

our resources.

a)

b)

The Aberfan Disaster

A comprehensive Report(SZ) by Mr J Corder, HM Chief
Inspector of Mines and Quarries, has been published. It
is worth repeating that the prime cause of the colliery
tip failing and engulfing part of the village of Aberfan was
that its location was on the top of a steep valley slope,
typical of many of the Welsh mining valleys. The reason
for this stems from the ownership of the surface and
minerals in the area. Mountain tops were the most
barren part of the surface and of little agricultural
value. Such areas were frequently used for tipping
colliery waste.

The National Coal Board inherited this tradition and were
encouraged to continue this practice by the deemed plan-
ning permissions granted by the Town and Country

(83). The

combination of these circumstances, together with ex-

Planning (General Development) Order 1950

cessive rainfall resulted in the Aberfan disaster.

9(84) now controls

The Mines and Quarries (Tips) Act 196
tipping and provides a code of practice to be followed to

ensure the safety of all tips at active and disused sites.

The Lofthouse Disaster

There would at first appear to be little direct significance
in this incident to the public at large. A review of the
situation shows that there were in existence, unknown to

anyone in authority, old workings in the Flockton seam.
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inrush of water.

The Report(85) by Mr J Corder, HM Chief Inspector of
Mines and Quarries, in 1974, urged that a national
appeal be made to the public for the deposition with the
Mines Record Office of any old mine plans etc which
might be in private hands. The response has been
moderate and one cannot help but feel that there are still
some records to be deposited.

It should be noted that abandoned mine plans were not

required to be kept by law until the Coal Mines Regulations
Act 1872(85),
shafts abandoned before that date which may not have been

There were many mine workings and mine-

officially recorded, as is evidenced by the reclamation of
many old industrial sites today. The owner of such land
is normally responsible for the safety of any disused
mineral workings and is charged with this responsibility
under the Public Health Act 1'936(87), Part III, and
Section 151 of the Mines and Quarries Act 1954(8‘8).

The responsibilities of land owners concerning the safety of
the public and adjacent landowners cannot be overstressed,
as several cases have proved.
In the Pontardawe case 1929(89)
pensation for damage caused to their property by a rockfall

, the plaintiffs sought com-

from the defendants land (adjoining landowner). The judge-
ment was given in favour of the defendant as the rockfall was
considered to be due to natural causes and beyond the control
of the defendant.

This decision was recently reversed however in the Leakey
case 1978(90), where a similar incident had occurred. The
judgement found in favour of the plaintiff on the grounds of
negligence by the defendant, who had failed to take steps
considered feasible by the Court, which would have prevented
the land slip.
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C International Factors

The further one is removed from the core area of study, the more

remote and debateable become the arguments and appraisals. When
moving beyond a nation's boundary it becomes necessary to limit such

a review to certain fundamentals, which can only be treated super-
ficially if the study is to be kept in balance. The two main considerations
of this part of the review are the socio | economic factors and technological

factors.

i) Socio/Economic Factors

The reign of George III (1760-1820) was to be blighted by political
strife and pressure to bi‘ing about parliamentary reform. Champions
of this cause were such activists as Wilkes and Paine, who
questioned the integrity of a constitution so much influenced by the

monarchy.

The American and French influence was evident in stirring the
working classes for better representation in Parliament which
would lead to a more equitable economy. The French revolution of
1789 was a sombre warning to the monarchy of the powers of the
people. To combat this growing unrest the Combination Act 1800(91)

was enacted which made gatherings of workers illegal.

The advent of wars has generally had the effect of quelling unrest
and stimulating the economy; the French wars of 1797-1803 and
1805-1815 proved no exception. To meet extra demands on re-
sources Income Tax was introduced in 1799 and the number of

inclosure awards were increased to stimulate agriculture.

The social reforms being sought by the working classes slowly
began to emerge during the reigns of George IV (1820-1830) and
William IV (1830-1837), as evidenced by the Combination Repeal
Act 1824(92), the Catholic Emancipation Act 1829(%3), the First
Reform Act 1830(94), the Factories Act 1833(95) and the Poor
Law Act 1834(%6),
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activists such as Lovett and O'Connor threatened anarchy. Such
unrest eventually diminished, mainly because of apathy brought
about by poor communication among the working classes through-

out the provinces.

The Trades Union movement began to emerge and the Trades

Union Council was established in 1868.

The British economy grew at an unprecedented rate during the
second half of the 19th century with the expansion of the British
Empire. By the end of the reign of Queen Victoria the Empire
covered 13 million square miles and contained a population of

370 million.

The British dominance of world markets was so great that mény
overséas countries raised tariff barriers to protect their interests.
The United States of America imposed a tariff of 75% on all

British goods in 1902. '

Queen Victoria had witnessed a vast programme of legislation
during her long reign and principal social reforms were the Corn
Laws Repeal Act 1846(97), the Second Reform Act 1867(98) and
the Third Reform Act 188599,

The Trades Union movement now better organised began to pres-
surise the government for better working conditions and despite
a temporary respite brought about by World War I (1914-1918),
the post war government was again soon under pressure.

The Representation of the Peoples Act 191_8(100)

(101)

and the findings
of the Sankey Commission in 1919 could not avert the series
of strikes which began in the 1920's, culminating in the General

Strike of 1926.
This political unrest was given a sharp set-back by the Wall Street

crash of 1929, and the years that followed up to the outbreak of
World War II (1939-45) were known as the Great Depression.
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the Coalition government was responsible for much research into
social reforms which were introduced immediately after the War.

The post war period commencing in 1945 has seen a gradual rise
in the standards of living despite the constant presence of inflation.

The present monarch Queen Elizabeth II came to the throne in 1952,
and the decade that followed became known as the Elizabethan
years. The growth of our economy has however fallen behind that
of our competitors, especially those who were our enemies in the
Second World War.

One cannot leave this brief history without reference to the
European Economic Community (EEC) which was formed by six
nations in 1960. Great Britain, Denmark and Ireland joined in
1973 bringing the membership to nine countries. The EEC is still

" in a formative stage but it is anticipated that this country's in-

digenous supplies of fuel should ensure a sound economic position
in the community.

Technological Factors

In 1760 the principal industries in England and Wales were agri-
culture and textiles with mineral production low in the order of
economic importance. Wood was the prime source of fuel, char-

coal being used extensively in the production of pig iron.

The growth of the cotton industry arising primarily from the
developments of Arkwright, Watts and Boulton, created an in-

creased demand for coal.

The use of copper for plating the hulls of ships towards the end of
the 18th century created a boom in the country's copper mines.
Pary's mountain in Anglesey was extensively exploited for its
rich reserves during this period.
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cheap coal and the demand for iron rapidly increased with the
construction of railways both in this country and overseas. The
total production of iron in 1830 was 700, 000 tons but by 1873 this

had grown to 6.6 million tons.

Gas street lighting in the early part of the 19th century created a
further demand for coal and by 1825 every town in England and
Wales with a population in excess of 10, 000 was equipped with

this form of illumination.

The growth in the economy was reflected in the growth of the coal
industry. The annual production increased from 8.5 million tons
in 1785 to 50 million tons in 1850.

During the se‘cond half of the 19th century the shipping industry
for home and overseas buyers achieved world dominance. This
played a vital role in establishing Great Britain as one of the
worlds centres of trade and commerce. The London Metal
Exchange and London Commodity Exchange were established
during this period, which are world-renowned markets dealing in

base metals and soft commodities respectively.

Meanwhile the salt mining industry of Cheshire had received a
boost in demand by the findings of the French scientist,. Le Blanc,
who had discovered a means of producing soda from rock salt.
'Similarly a German scientist, Liebig, had found a means of
producing artificial fertilisers, which included the use of potash.
This invention created a world demand for this mineral, which is
now being produced at Boulby mine in North Yorkshire.

The automobile and shipbuilding industry were increasing their
demands for steel and production rose by 66% in the period 1895
to 1914, |

- The coal industry as the prime source of energy in steel making

continued to grow and by 1914 reached its highest tonnage of
287 million, 25% of which was exported.
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as a power source, but the home producing copper mines could
not compete with cheap open-mined copper ores of Chile. Home
production in a commercial sense had ceased by the end of the

19th century.

Coal production declined from 1918 onwards because of the switch
from coal to oil as a source of energy. The run-down of the
textile and shipbuilding industries between the World Wars had

its obvious effects on steel, iron ore and coal requirements.

The use of electricity increased sevenfold between 1918 and 1938
because of the increased demands for power by industry. This
period saw the formation of large corporatiohs such as ICI, Ford
and General Motors, General Electric, De Haviland and Hawker
Siddeley.

The period following World War II has seen a growth rate in the
construction industry unparalleled in its history. This is basically
attributable to the post war development necessitated by the war
damage in urban areas, coupled with a resumption of house
building in the public and private sector.

The motorway programme was also commenced in the 1950's and
all of these works placed increasing demands on mineral resources
required by the construction industry. The minerals industry had
to rapidly expand and the annual production 1evelé in the bulk
minerals reached record heights. Sand and gravel production ex-

ceeded coal for the first time in the 1970's.

Another technological event has been the North Sea oil and gas
exploration programme. Commencing in the 1950's, it is now
beginning to supply these vital raw materials to assist in the bal-
ance of payments. The discovery‘of the North Sea resources has
been especially beneficial with the emergence of the Third World
powers, who through OPEC have almost a monopoly of supply for

many countries.
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war-time uses of such energy, and the formation of the Atomic
Energy Authority in 1954 saw the commencement of a programme
of power generation by nuclear powered stations.

In recent years the energy requirements of this country as well
as the world has brought an awareness of scarcity and the need
for conservation of energy. At one time the coal industry seemed
doomed to obscurity, but it is now realised that all sources.of
energy especiallyindigenous fuels have a long term future as is
witnessed by such coal mining projects as Selby and Belvoir.
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CASE STUDIES

CHAPTER IX
WHITMORE PARK WORKING FACILITIES ORDER, COVENTRY

This case study has been selected to illustrate the effects of certain
legal dicta and maxims used in the laws for mines and minerals; to
show how modern developments in mining technology and the advance-
ment of knowledge in subsidence engineering have put in question some
of the beliefs and principles established over the past two hundred

years.

The case study is also an example of the protracted and expensive
course of events to which some of the mining enterprises of this country
have been subjected because of uncertainty, lack of understanding and

a failure of communication in drafting Bills of Parliament and other

legal documents.

The first part of the study will describe the series of events cvommencing
in 1804 and terminating in 1963 and will highlight some of the mrore im-

portant legal arguments put forward by the various parties.
The second part will review the proceedings and consider some of the
alternativés which might have been adopted, including the possible con-

sequences of such developments.

A Resume of Events Leading Up To The Court Hearings of 1933/34

The Warwickshire Company which was formed in 1912, was working

the Warwickshire Thick Coal seam under lands situated in the parishes
of Keresley, Exhall, and Coventry. The colliery was known as
Coventry Colliery and the shafts were situated in the parish of Keresley,
as shown in Figuré 1.

The coal seam, 20' 6" in thickness, average depth of 2, 400 feet, was
worked by the traditional long-wall retreating method, consisting of
the simultaneous extraction of three leaves each about 6' in thickness.
The first leaf worked formed the base of the Thick Coal, which was
followed by the middle leaf and finally the top leaf. ‘ The three faces
thus formed retreated in parallel and were each about 24' apart, as
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over a century in the locality and was found to be the most economical
and the safest way of working this very thick seam.

The Thick Coal is unique in this part of the Warwickshire coalfield
and is made up of three separate seams, the Slate seam, the Ryder
seam and the Two Yard seam (named in ascending order). To the
north of Coventry colliery the Thick Coal splits and is worked as

three separate seams.

Although the seams in this coalfield are practically free of methane
gas they are susceptible to spontaneous combustion, especially the
Thick Coal. It is for this reason that the longwall retreating method .

. was preferred to any o